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PREFACE. 


X  EDE  importance  to  the  Profession  of  having  re- 
gular Reports  of  the  Cases  decided  in  the  last 
resort,  must  be  so  obvious^  and  the  ^desideratum 
which  exists  in  this  respect  so  well  known^  that  it 
might  appear  unnecessary  to  say  any  thing  here  by 
way  of  notice,  were  it  not  for  this  peculiarity  at- 
tending the  present  publication, — that  it  forms^ 
perhaps,  the  first  instance,  as  far  as  concerns  the 
decisions  of  the  House  of  Lords,  in  which  a  de- 
tailed  view  has  been  attempted  to  be  given  of  the 
judicial  speeches  or  observations  explaining  the 
grounds  and  principles  upon  which  thesf  decisions 
rest.  The  compilation  by  Mr.  Brown,  and  the 
Appendix  by  Mr.  Tomlins,  though  their  utility  is 
uniyersally  acknowledged,  are  unavoidably  defective 
in  this  most  material  particular.  It  is  hopedj 
therefore,  that  a  work  in  which  it  is  endeavoured 
to  combine  that  kind  of  advantage  derived  irom 
the  publications  just  mentioned,  with  another  essen- 
tial advantage  in.  which  they  are  necessarily  deficient^ 
may  be  found  not  altogether  without  its  value. 
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not  xiscd  at  all^  according  to  the  nature  and  cir- 
cumstances of  each  particular  Case.  Constant  at- 
tendance during  the  hearing  and  decision  must 
afford  the  conductor  of  this  work  an  opportunity  of 
abridging  "where  abridgment  may  appear  proper,  of 
Supplying  important  particulars  which  are,  una- 
voidably, perhaps,  sometimes  omitted  in  the  printed 
statements ;  and,  in  general,  of  combining  brevity 
with  accuracy,  of  which  it  would  be  unpardonable 
riot  in  some  measure  to  avail  himself.  If  in  the 
perusal  of  the  collection  of  cases  here  submitted  to 
the  profession,  it  should  be  thought  that  some  of 
them  are  given  at  greater  length  than  their  import- 
ance  required,  candour  may  at  the  same  time  sug- 
gest, that  one  has  not  at  first  that  aptitude  in  acting 
upon  his  own  conception  of  what  is  right  which  he 
acquires  in  the  further  prosecution  of  his  object. 

It  may  be  proper  to  observe  that,  in  future,  the 
cases  shall  be  printed  in  the  exact  order  of  their 
dates  ;  though,  from  causes  which  it  is  unnecessary 
to  mention,  thatS^as  not  been  done  in  the  present 
volume.  It  is  also  intended  to  publish  the  cases  as 
«oon  as  possible  after  the  period  of  their  decision. 
The  cases  which  have  been  decided  in  the  course  of 
the  present  session  will,  it  is  expected,  be  published 
before  the  expiration  of  the  recess, 
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APPEAL   CASES 

IN  THE 

HOUSE  OF  LORDS 

During  the  Session,  1812 — 13^ 
'  53  Geo.  III. 

FROM  SCOTLAND. 

Craigdallie  and  others — Appellants. 
AiKMAN  and  others— Respondents. 

Whbthbr  the  use  of  a  chapel  purchased,  at  the  time  of  the  Dec.21  1812. 
secession  firom  the  Church  of  Scotland  in  1737^  hy  and  for  Feb.*  5/1 8 id! 
a  body  of  men  adopting  the  secession  principles,  and  for    ^  — ^     y 
that   reason^  adhering    or  submitting  to   the    secession  icottish  se« 
judicatory,  was,  merely  on  account  of  that  act  of  adbe-  cbders  (dis^ 
jence  or  subn\ission,  without  any  special  contract  on  the  senters.) 
subject,  for  ever  after  to  be  regulated  and  directed  by  the 
judicatory  in  question,  notwithstanding  a  departure  by  that 
judicatory  from  the  principles  which  led  to  the  original 
adherence,  and  in  opposition  to  the  wishes  of  a  great  pro- 
portion of  the  purchasers,  who  still  held  their  original 
principles. 


TnIS  was  an  appeal  from  the  Court  of  Session 
under  the  following  circumstances. 

Mr.  Wilson  minister  of  Perth,  was  one  of  the 
four  clergymen  who  seceded  from  the  Church  of 
Scotland^  and  were  consequently  deposed  from  their 

VOL.   I.  B 
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Dec.2i,i8i2.  livings  in   1740.     A,  considerable  number  of  Mfg 
^^    ^1  ^!_!^^  Wilson's  c<)ngregation   still   adhered  to  him,  and 
SCOTTISH  8B-  purchascd  a  piece  of  ground  on  which  they  built  a 
sEOTERs^)^**'  chapel,    where  he  might  continue  to  exercise  hi« 
Purchase  of     ministry.      This  was  accomplished  by  voluntary 
indchT"?i     contributions  recommended  at  a  general  meeting  of 
question.         the  whole  congregation.     Most  of  these  were  in 
very  small  sums,  the  highest  not  exceisding  21/. 
and  many  contributed   by  their  personal  labour, 
by  the  use  of  their,  carts  and  horses  for  so  many  days, 
weeks,  and  months ;  and  the  minister's  stipend  was 
.  paid,  repairs  made,  and  debts  paid  off,  by  contri- 
butions at  the  church  doors. 
The  seceders        The  Secession  having  a/tisen  merely  from  a  dif- 
oTthc  wu^  ference  of  opinion   upon   a  particular  point,   tho 
biishedchurch  seccdiug  clergymen  still  retained  the  plan  of  church 
goveraflKn      government,    by  which  the   national   church  was 
regulated,  and  formed  themselves  into  a  church 
judicatory  accordingly.     The  congregations  which 
separated  from  the  established  church  on  the  same 
principles  submitted  to  this  judicatory,  and  among 
these  was  th^  congregation  at  Perth. 

Four  of  the  money  contributors,  Messrs.  Millar, 
Davidson,  Brown,  and  Craigdallie,  were  chosen  by 
the  congregation  as  managers,  and  to  them  the 
ground  on  whith  the  chapel  wiis  built,  was  disponed 
Termi  of  the  in  the  following  words,  *^  I,  Thomas  Gall,  do  hereby 
ihir^ouS^^  sell,  alienate,  and  dispone,  to,  and  in  favour  of.  th« 
said  Colin  Brown,  James  Davidson,  John  Millar, 
and  James  Craigdallie,  for  themselves,  and  as  trus- 
tees for  and  in  the  name  of  the  whole  subscribers 
and  contributors  to  the  building  of  a  meeting  house 
for  Mr.  William  Wilsoo,  minister  of  the  gbspel  in 
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Perth^  and  the  congregation  who  submits  to  his  Dec.ei,i8i2. 
ministry^  and  in  the  name  of  the  whole  contri-  ^^^'^*  '^'^; 
butor^,  towards  a  stipend  for  the  said  Mr.  William  Scottish  sb- 
Wilson,  in  the  said  congregation,  and  tothe  successors  ^^^^^^  Cd"* 

,  O      O  '  SENTERS.) 

of  the  aforesaid  contributors^  who  shall  continue  to 
contribute  for  the  purpose  before  mentioned^  and  to 
the  assignees  of  the  managers  and  trustees^  who 
shall  be  chosen  and  appointed  as  such,  from  time 
to  time  by  a  genera]  meeting  of  the  said  contributors, 
heritably  and  irredeemably  all  and  whole,  &c.  &c.'' 
A  Bank  bond  or  defeasance  was  executed  by  these 
trustees,  by  which  they  declared  "  that  they  claimed 
no  further  right,  title,  or  property  to  the  said  dispo- 
sitions and  investments,  or  lands,  or  grounds  therein 
contained,  dian  the  other  subscribers  according  to 
their  several  proportions,  &c.  &c. 

The  secession  sect  in  1745  split  into  two  parts,  in  1745  the 
in  consequence  of  a  dispute  about  the  lawfulness  of  J^^Burgh-^ 
a  clause  in  an  oath  imposed  on  persons  elected  into  cr  and  Anti- 
the  magistracy  in  some  of  the  royal  burghs.     A    "^^  *'* 
minority  of  their  clergy  held  it  to   be  unlawful, 
separated  from  those  who  still  adhered  to  all  the 
original  principles  of   the  secession,   and  formed 
a  distinct  sect  known  by  the  name  of  Anti-Burghers. 
Mr.  Brown,  who  was  then  the  clergyman  of  the 
Perth  congregation,  and  a  majority  in  point  of  num- 
ber (as  was  alleged),  joined  the  new  sect,  and  gave 
up  the  chapel  to  the  rest,  containing  a  majority  of 
the  original  money  contributors,  who  adhered  to  the 
old  Burgher  sect  and  principles. 

In  17Q§  another  dispute  arose  among  the  Burgher  in  1795  an- 
feceders,  respecting  the  power  of  the  magistrate  to  xt^'^yn^JJ**^"' 
suppr^s  heresy,  and  other  points.    The  synod  by  a  Mnction*  ihe 
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Dec.Sl,lRI2. 
Feb.  5,  1813. 


SCOTTISH  8S- 
tEDERS  (DIS- 
5£VrER8.) 

new  doctrine. 
A  majority  of 
the  Perth  con- 
gregation in 
point  of  num- 
Der  adhere  to 
the  synod.    A 
majority  of 
the  money 
contributors 
adhere  to  the 
original  prin- 
ciples of  the 
secession. 

Question  to 
which  of  the 
parties  the 
chapel  belong- 
ed. 


Inlerlocator 
of  the  coort 
of  the  l6lh 
November, 
180S,  in  fa- 
vour of  the 
money  contri- 
bncofs. 


majority  sanctioned  the  new  or  innovating  doctrines* 
Mr.  Jarvie  was  at  this  time  minister  of  the  Perth 
congregation,  and  Mr.  Aikman  his  colleague  or 
assistant.  A  majority  of  the  money  contributors^ 
along  with  Mr.  Jarvie,  adhered  to  the  original  prin- 
ciples of  the  sect  Mr.  Aikman  and  a  majority  of 
the  congregation  adopted  the  new  doctrine,  and 
adhered  to  the  synod. 

In  this  state  of  things,  the  question  arose  to  which 
of  the  parties  the  chapel  belonged.  Mr.  Aikman 
and  his  followers  claimed  it,  as  being  a  majority  of 
the  congregation,  but  chiefly  as  submitting  to  their 
church  judicatory,  the  associate  synod ;  such  sub- 
mission being,  as  they  alleged^  the  essential  distinc- 
tive mark  of  the  community  for  which  the  pro« 
perty  was  originally  acquired.  Mr.  Jarvie  and  his 
adherents  on  the  other  hand,  claimed  the  property 
as  adhering  to  the  original  faith  of  their  sect,  but 
chiefly  as  constituting  according  to  them  the  repre- 
sentatives of  a  majority  of  the  original  contributors 
in  rnoney  towards  the  purchasing  of  the  ground 
and  the  building  of  the  chapel.  The  question  came 
on  first  before  the  Sheriff  of  Perth;  from  whose 
Court  it  was  in  the  usual  manner  removed  to  the 
Court  of  Session.  Lord  Armadale,  Ordinary,  after 
some  preliminary  steps,  made  avisandum  of  the 
cause  to  the  whole  court ;  which,  on  advising  the 
same,  on  the  l(5th  November,  1803,  pronounced 
the  following  interlocutor :  "  On  report  of  Lord 
Armadale,  and  having  advised  the  mutual  infor^ 
matiom  in  the  cause,  the  Lords  find  that  the  pro^ 
perty  of  the  subjects  in  question  is  held  in  trust  for 
a  society  of  persons  'who  contributed  their  money 
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Jar  purchasing  the  groundy  and  buildingy  repair-  Dec.sMsi^. 
ingf  and  upholding  the  house  or  houses  thereon,  vll^' Jf^' 
under  the  name  of  the  Associate  Congregation  of  Scottish  ie- 
Perth  ;   and  so  far  repel  the  defences  against  the  gg^g^/?"" 
declarator  at  the  instance  of  Matthew  Davidson, 
and  others;  and  find  that  the  management  must  be 
in  the  majority,  in  point  of  interest,  of  the  persons 
above  described  ;  and  before  farther  ansxcer  in  the 
cause,  remit  to  the  Lord  Ordinary  to  ascertain 
what  persons  are  intitled  to  be  upon  the  list  of  con-- 
tributors  aforesaid,  and  whether  the  majority  afore-- 
said  stands  upon  the  one  side  or  the  other,  and  there- 
after to  do  as  to  his  Lordship  shall  seem  just  J* 

Against  this   interlocutor^  a  short  petition  was 
presented  on  the  part  o^  Mr.  Aikman  and  the  other 
Respondents^  who  joined  with  him  in  behalf  of  their 
party,   and   on  advising  it  with  answers  for  the 
Appellants,  on  the  1st  February,  1804,  the  following 
interlocutor  was  pronounced :     "  The  Lords  having  Interlocutor  of 
resumed  the  consi(jeration  of  the    petition,    and  }g^4*^^n*f^^^ 
advised  the  sam^  with  the  answers  and  whole  process,  vonr  of  those 
thay  alter  their  ioterlociitor  of  the  l6th  of  November  iheoririnal 
last,  and  ifind  that  the  property  of  the  subjects  in  K|!\''^  J^°^^^ 
question  is  held  in  trust  for  a  society  of  pei*sons  who  adhering  to 
contributed  their  money  either  by  specific  subscript  *  *  *^  "^  ' 
tions,  or  by  contribution  at  the  church  doors,  for 
purchasing  the  ground,  and  building,  repairing,  and 
upholding    the   house  or  houses  thereon,  or  for 
paying  off  the  debt  contracted  for  these  purposes, — 
such  persons  always  by  themselves,  or  along  with 
pthers  joining  with  them,  forming  a  congregation 
of  Christ iQfis  continuing  in  communion  withj  and 
subject  to  the  ecclesiastical  discipline  of,  a  body  of 
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Dcc.2i,i8i2.  dissenting  protestants^  calling  themselves  the  Asso^ 
Feb.  5,  ms.  ^^^^^  Presbytery  and  Synod  of  Burgher  Seceders  ; 
SCOTTISH  SB-  ^^^  remit  to  the  J[/>rd  Ordinary  to  proceed  accord-^ 

BBITTBRS.)  '"SV- 

Feb,ij,  1806.  '^^®  cause  being  thus  returned  to  the  Lord  Ordi« 
nary,  he  pronounced  an  interlocutor,  '^  finding  that 
Mr.  Aikman  and  his  adherents  had  the  preferable 
and  exclusive  right  to  the  ground  in  question,  and 
to  the  church  and  other  buildings  erected  thereon« 
and  decerned  and  declared  accordingly.** 

In  pronouncing  the  interlocutor  of  1st  February, 
1804,  and  sihother  adhering  to  the  same,  on  28th 
June,  1805:,  the  judges  of  the  Court  of  Session 
then  present  were  equally  divided  in  opinion,  seven, 
including  the  Lord  President  being  for  the  AppeU 
lants ;  but  as  the  constitution  of  the  Court  did  not 
admit  of  the  President  voting,  except  when  the 
other  judges  were  equally  divided,  the  question  was 
necessarily  taken  as  having  beeq^  decided  against  the 
Appellants  by  sevc^n  against  six. 

Sir  Samuel  Romilly  and  Mr.  Grants  (for  the 
Respondents)  argued  that  from  the  words  of  the 
instruments  conveying  the  property,  from  the  acts 
of  the  contributors  and  congregation,  and  from  the 
trifling  amount  of  '  the  separate  sums  subscribed, 
it  was  clear  that  the  contributors  never  intended 
to  claim  a  right  of  property  in  the  subjects  in 
question  for  their  own  behoof,  as  separate  from  the 
pongr^tion,  and  its  subordination  to  the  rules  of  the 
sect.  That  taking  the  original c6ntribution^in  money, 
the  contributions  in  labour  of  different  kinds,  and 
poptributions  at  the  church  doors,  the  interests  were 
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a  great  deal  too  minute  for  calculation.  It  would  be  Dcc.si.isis, 
impossible  to  ascertain  the  persons  in  whom  they  ^  '^'  '^^^' 
vested^  and  if  it  were  poissible,  it  would  be  neces*  scomsa  sk- 
sary  to  divide  a  farthing  into  various  parts,  in  g^OTJiM^r*' 
estimating  the  amount  of  each  individual's  interest. 
The  property  was  designed  as  a  permanent  provi- 
sion for  a  pastor  and  congregation,  subject  to  it 
certain  ascertained  ecclesiastical  jurisdiction,  Mr. 
Aikman  and  his  adherents  clearly  answered  this 
description,  and  therefore  were  entitled  to  hold  the 
subjects  in  question,  while  the  Appellants,  having 
refused  obedience  to  the  rules  of  the  sect,  had  evi- 
dently forfeited  aU  right  to  the  property  in  dispute. 
The  most  perfect  toleration  had  been  established  in 
Scotland  by  the  acts  of  iGqo,  chapters  5,  27,  and 
28;  and  10th  of  Anne,  chap.  7,  as  far  as  regarded  pro* 
testant  dissenters :  that  every  reasonable  and  neces- 
sary measure  which  the  different  systems  of  these 
dissenters  might  require  for  carrying  the  principle^ 
of  their  persuasion  into  effect  was  and  must  be 
lawful:  that  courts  of  justice  must  recognize  and 
enforce  the  rules  under  which  each  sect  of  dissenters 
had  chosen  to  be  governed,  and  enforce  subordina- 
tion to  the  discipline  which  they  had  enjoined :  that 
the  only  inquiry  was,  in  the  case  of  an  individual 
congregation,  by  what  rules  it  had  consented  to  be 
governed ;  and  in  the  case  of  a  congr^tion  be]|png- 
ing  to  a  sect,  by  what  general  rules  the  sect  was 
governed ; — and  these  being  found,  courts  of  justice 
.were  bound  to  enforce  them. 

These  principles  had  been  recognized  and  acted 
upon  by  the  most  enlightened  Scottish  judges,  in 
the  cases  of  Auchincloss  and  Paterson,  1790; — Bry- 
ion  and  Bain,  175^; — ^Wilson  and  Jobson^  J771t 


S  CASES  IN  THiE  HOUSE  OJ?  LORiDt   ' 

Dec.si»i8]2.       In  order  to  show  that  the  same  principles  were 

^eb.6,  1813.  recognized  by  the  English  courts.  Lord  Mansfield's 

SCOTTISH  SB-  speech  in  the  tlouse  of  Lords  in  the  case  of  the 

Jj^OT^Rs?""  Chamberlain  of  London  w.  Evans,  4th  February, 

1767; — Rejp  V.  Barker 9  3d  Burrow,  1265; — Loyd^s 

case  (the  King  and  Josham)  ;  3d  Term  Reports, 

575  ;-'-2d  Burn's    Ecclesiastical   Law,  184;    (ihe 

King  V.  Francis),  were  also  cited. 

It  was  also  argued,  that  the  Appellants  having 

never  been  enfeoffed  in  the  subjects  in  question,  had 

no  right  to  pursue  their  action  of  removing  against 

B^  vdI.  Fac.     the  Respondents  who  were  in  possession,  (Baton  v. 

Si?.'*'    Macintosh,  1757;  Sutherland  v.  Graham^  17  5g.) 

Mr.  Adam  and  Mr.  Homer  for  the  Appellants, 
on  the  other  hand,  contended ;  first,  that  by  the 
true  construction  of  the  instruments  of  conveyance, 
the  property  was  not  intended  to  be  mortified  for 
the  use. of  the  spiritual  congregation,  but  that  it 
was  intended  to  remain  vested  in  a  temporal  society 
formed  of  the  contributors,  and  distinct  from  the 
religious  association,  though  subsisting  along  with 
it,  and  promoting  its  purposes  ;  and  that  the  pro- 
perty was  to  be  managed  and  disposed*  of  according 
to  the  pleasure  of  the  majority  of  the  temporal 
society.  Secondly,  that  if  unalienable  endowments 
for  %  permanent  ecclesiastical  body  such  as  this  could 
be  created  and  enforced,  the  system  would  be  in 
effect  a  national  establishment,  acknowledged  and 
pupported  by  the  law,  like  an  established  church : 
that  the  Seceders  were  entitled  by  law  to  the  most 
perfect  toleration,  was  admitted ;  but  the  Respon- 
llents  claimed  a  great  deal  more — ^they  claimed  to 
)iave  (heir  system  Fecognised  by  the  law,  and  sujw 
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ported  as  an  establiahment,  or  in  the  manner  of  a  Dec. si,  is le. 
regular  corporation :  that  fallacious  analogies  were  ^^^'1^' 
drawn  in  favour  of  the  Seceders,  from  the  resem-  Scottish  sb- 
blaoce  of  their  church  government  to  that  of  the  ^^^^^3 J*'*' 
established  church,  from  which  they  had  sieccded : 
that  the  law  could  only  recognize  them  in  their 
individual  capacity,  and  deal  with  the  property  as 
belonging  to  individuals  whose  rights  would  be  pro- 
tected as  in  other  ordinary  cases :  that  according  to 
the  principle  contended  for  by  the  Respondents,  the 
Associate  Synod  might  convert  the  building  in  ques- 
tion into  a  Roman  Catholic  chapel,  or  deal  with  it 
in  any  manner  they  thought  proper ;  and  that  to 
establish  such  a  principle  would  be  pregnant  widi 
the  most  absurd  and  dangerous  consequences. 

In  ailswer  to  a  question  by  the  Chancellor, 
it  was  stated  from  the  bar,  that  the  law  of  Scot- 
land was  not  so  strict  as.  that  of  England,  in  re- 
quiring all  parties  interested  to  be  brought  before 
the  court;  but  that  all  the  adherents  of  either  parly 
in  the  cause,  would  be  bound  by  the  decisions  of 
their  Lordships  as  much  as  if  they  had  been  actually 
flamed  in  the  pleadings,  and  had  joined  in  the  suit. 

Lord  Eldon  (Chancellor)..  The  question  here  to  Juneu.isis. 
be  decided  was  the  right  to  a  certain  meeting-house  &";«"^ 
employed  for  religious  purposes.  The  case  ap- 
peared to  have  very  much  distracted  the  judges 
in  Scotland,  as  the  point  had  been  repeatedly 
decided  by  the  narrowest  possible  majority; 
viz.  by  calling  in  the  President  to  give  his  casting 
vote^  the  rest  of  the  Court  being  equally  divided. 
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Dec.«i,i8i«.  Under   all  the  ciFcumstaoces,   it  seemed  to  him 

1^_L.      e         I  ft  t  Q 

I.  '  '  J  that  the  cause  must  be  remitted  to  the  Court  of 
SCOTTISH  SB-  Session,  as  it  was  impossible  to  aj^ly  these  inter* 
f  EHTMs?"'  locutors  in  their  present  state.  He  then  read  the  in- 
terlocutorsof  the  l6th  November,  1803,  and  that  of 
1st  of  February,  1804,  (vide  ante,)  and  called  their 
Lordships*  attention  to  the  difference.  The  first 
found  that  the  property  was  held  in  trust  for  a 
society  of  persons,  who  contributed  their  money  for 
purchasing  the  ground,  and  building,  repairing,  and 
upholding  the  house  and  bosses  thereon,  under  the 
name  of  the  Associate  Congregation  set  Perth.  The 
tecond  interlocutor  varied  the  terms  pf  the  descrip- 
tion, ^'  finding  the  proper^  of  the  subjects  in 
question  to  be  held  in  trust  for  a  society  of  persons^ 
who  ebntributed  their  money  either  by  specific  sub* 
scriptions  or  by  contributions  at  the  church  doors 
for  purchasing  the  ground,  and  building,  repairing, 
and  upholding  the  house  or  houses  thereon,  or  for 
paying  off  the  debts  contracted  for  thede  purposes  ;** 
but  the  material  variation  was  in  the  subsequent 
words,  "  such  persons  by  themselves,  or  along  with 
others  joining  with  them,  forming  a  congrega* 
tion  of  Christians  continuing  in  communion  wiih» 
and  subject  to  the  ecclesiastical  discipline  qf^  a  body 
x>f  dissenting  Protestants,  catling  themselves  the 
Associate  Presbytery  and  Synod  of  Burgher  Seccm 
ders^  The  case  did  not  appear  to  him  to  bear  upon 
the  doctrine  of  toleration,  as  had  been  stated,  but  it 
was  undoubtedly  a  case  of  very  great  importance. 

The  ground  was  purchased,  the  meeting  house 
built  and  repaired,  the  debts  were  dischaq^,  and 
the  minister's  stipend  was  paid  by  subscriptions; 
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several  of  them,  by  persons  who  did  not  join  the  Dec.2i,i8i«« 
society,  but  who  wished  well  to  it  as  a  religious  Zll\^^^ 
institution,  by  contributions  of  materials,  labour^  scottur  sb* 
and  contributions  at  the  church  doors.  From  this  ^?^!.^.®"' 
Statement  their  Lordships  would  see  the  extreme 
difficulty  of  applying  these  interlocutors. 

With  respect  to  the  law  of  the  case,  the  property 
might  be  in  individuals,  though  the  trust  were  car^ 
ried  on  for  their  use  in  communion.  But  the  Court 
difiered  here,  for  by  the  first  interlocutor  (lOth 
November,  1803,)  the  property  was  declared  to  be 
in  those  who  advanced  their  money,  and  by  the 
second  (1st  February,  1804,)  the  property  was  also 
declared  to  be  in  those  who  advanced  their  money, 
but  with  this  material  difference,  that  they  should 
lose  their  right  to  it  when  they  ceased  to  be  mem'** 
bers  of  the  society.  Now,  upon  the  first  interlo- 
cutor, it  would  be  extremely  difllicult  to  find  out 
after  the  lapse  of  nearly  a  century,  from  J  733  to 
I806,  when  this  cause  was  decided  in  the  Court 
below,  who  were  the  persons  who  originally  ad* 
vanced  their  money  ;  with  this  additional  difficulty 
in  the  second  interlocutor,  that  the  contributions  at 
tfie  church  doors  and  subscriptions  had  been  going 
on  through  the  whole  of  the  period  above  mentioned, 
the  interlocutots  saying  nothing  about  heirs  or  re* 
presentatives. 

His  Lordship  here  stated  some  of  the  principal 
ftcts  before  mentioned,  and  which  it  is  unnecessary 
to  repeat,  and  then  proceeded  thus  :  -The  gentlemen 
Irho  had  separated  as  above  mentioned  considered 
themselves  as  the  only  genuine  Presbyterians^  and 
resolved  to  demand  from  the  candidates  for  the 
piinistry  an  acknowledgment  of  the  national  covenant 
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Dec.sMsif.  of  Scotland  and  the  solemn  league  and  covenant  of 

Feb.  5,  18^13.  ^IjJ^jJj  tjjgj,.  Lordships  had  heard  a  great  deal  as  mat- 

scoTTigR  81-  ter  of  history,  and  this  constituted  a  principle  of 

f*^' ^f'*"  distinction    between    them    and    the    established 

church.  But  a  difference  arose  as  to  the  nature  and 

extent  of  the  acknowledgment,  particularly  as  to 

the  power  of  the  civil  magistrate  in  the  suppression 

of  heresies;  and  in  1795,  a  proposition  upon  this 

point  was    submitted   to   the  Associate  Synod  of 

Bui^her  Seceders,  which  led  to  a  second  divisioa 

of  the  sect. 

When  the  About  the  year  1737,  this  congregation  of  persons 

awScS^tcTthe  adhering  to  Mr,  Wilson,  the  seceding  minister,  was 

Asw^iate        formed  at  Perth,  and  the  building  in  dispute  was  at 

tvas  under 'the  first  prepared  for  a  minister  and  congregation  hold- 

S)at"the°Pra»-  ing  a  particular  description  of  religious  opinions. 

bytery  would    T|je  conerecation  acceded  to  the  Associate  Pres- 

retain  the  on-  _  i     i  i     •       •     i     !•     •   i.  /*     i 

ginal  pripcU     bytery  and  the  ecclesiastical  disciplme  of  the  sect ; 

1,^^^^^  but,  when  it  did  so,  it  was  clear  that  this  was  under 
the  persuasion,  on  the  part  of  the  congregation,  that 
the  Presbyteries  and  Synods  would  continue  in  the 
same  principles  which  formed  the  ground  of  the 
secession. 

He  had  before  stated,  that  a  difierence  took  place 
in  or  about  the  year  1795,  relative  to  the  acknow* 
ledgment  of  the  power  of  the  civil  magistrate  in 
religious  matters,  and  the  nature  and  kind  of  the 
obligation  of  their  covenants ;  and  it  was  at  length 
determined  by  a  majority  of  the  Synod,  that  a  decla- 
ration should  be  prefixed  to  their  Jormulay  that  they 
did  not  require  an  approbation  of  it  in  its  offensive 
sense.  Some  protested  against  this  decision,  and  a 
few  declined  the  authority  of  the  Synod  altogether. 
Among  these  was  Mr.  Jarvie,  minister  of  the  Perth 


OK  APPEAtS  AND  WWTS  OF  ERROR.  IS 

ineeting-^house^  to  whom  Mr.  Aikman  had  been  ap-  Dee.2i,i8i«. 
pointed  assistant  or  colleague.     Mr.  Aikman  and  a  ^^j^»J^- 
majority  of  the  congregation  continued  in  their  scomsH  sb- 
adherence    to  the   Synod,   while    a    considerable  J^^^*,^^"* 
portion  of  the    congregation,  including,    as  was 
alleged,  a  majority  of  the  contributors,  adhered  to 
Mr.  Jarvie,  and  hence  arose  the  present  question ; 
to  which  of  the  two  parties  the  meeting*house 
belonged  i 

Here  then  were  a  number  of  persons  contributing  The  chapel  to 
by  money,  labour,  and  materials  towards  the  pur-  oommoaby^ 
chasing  a  piece  of  ground,  and  building  a  meeting-  ^re  of"ciw 
house  to  continue  to  be  enjoyed  in  common  as  long  descriptioa  m 
as  they  could  agree  in  the  same  religious  persuasion,  4!r^in  t?etr 
and  adhering  to  a  synod  and  certain  church  judi-  p^'p^"*  Pjjr- 
catories,  as  long  as  these  judicatories  continued  to  contributors 
maintain  their  original  religious  principles.    But  a  certalnjudt 
difference  of  opinion  having  taken  place,  and  the  J^toriesas 
congre^tion  having  divided,  one  party  said,   '^  We  judusatorles 
are  the  majority,  and  the  house  .belongs  to  us;  their'originai 
while  the  other  party  said,  "  The  house  belongs  to  principles. 
us,  as  we  are  a  majority  of  the  contributors.**     The 
mere  money  contributors  insisted  in  their  suit,  that 
they  ought  to  have  the  power  of  directing  the  use  of 
the  house  when  a  difference  arose.     Mr.  Aikman  and 
his  party  insisted  that  they  had  the  right  to  direct 
the  use  of  the  building  as  they  adhered  to  the 
Synod  and   the  ecclesiastical  authorities  to  which 
the  congregation  had  acceded  in  1737>  since  which 
time  the  Perth  meeting  was  not  a  separate  congre* 
gation,  but  one  of  many  associated  congregations 
subject  to  the  ecclesiastical  judicatories   to  which 
they  bad  submitted. 

There  appeared  to  h%ve  been  a  good  deal  of  argu* 
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Dec.2],  1819.  ment  below,  reelecting  the  Engikh  law  on  question! 

Feb.  5>  1813.  ^£  ^j^  nature ;  but  he  would  venture  to  say,  that 

•comsBSB.  the  English  law  had  been  much  misunderstood. 

S?^?"'  *^^  ^^  *^^  ScoUAi  Judges  who  pronounced  for  the 
Respondents  appeared  to  have  divided,  not  so  much 
according  to  former  cases^  as  according  to  what  was 
considered  as  the  more  liberal  opinion,  while  others 
'  aaid  that  this  opinion  was  in  strict  conformity  with 
former  decisions.  It  appeared  to  him,  however,  from 
the  early  cases,  that  the  Scotch  Judges  would  not 
permit  a  suit  for  the  execution  of  a  trust  to  be 
carried  on  in  the  name  of  an  associate  congregation 
of  this  description,  and  had  refused  to  recognize  the 
Assodate  Presbytery  and  Synod^  as  a  permanent 
body ;  but  they  had  endeavoured  to  relax  this  prin« 
ciple,  till  they  can>e  the  length  of  the  last  interlo- 
cutor pronounced  by  this  narrow  majority.  Suppose 
the  whole  of  the  contributors  or  congregation  had 
altered  their  opinicms,  could  the  Synod  have  altered 
tbfi  property  ?  The  only  answer  of  the  judges  to  this 
was,  that  when  that  question  arose  they  would  dis- 
pose of  it,  but  he  was  afraid  it  must  be  disposed  of 
now,  as  it  seemed  to  be  involved  in  the  principle  of 
their  decision.  Suppose  the  contributors  or  congre- 
gation were  equally  divided,  how  could  these  inter* 
locutors  be  applied  in  that  case  ?  The  very  principle 
of  majority  was  then  gone.  Suppose  -f^  had  al- 
tered their  opinions  in  respect  to  adherence  to  this 
Synod,  would  they  by  this  means  have  forfeited, 
not  only  their  right  to  form  a  part  of  the  congrega- 
tion,  but  also  their  property  ?  He  should  therefore 
respectfiilly  submit  it  to  the  judges  below  to  review 
their  opinion,  not  merely  as  to  the  principle  of  their 
decision,  but  also  as  to  the  practicability  of  applying 
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their  own  interlocutors.     Mr.  Hope,  (now  Lord  Pre-  Dec.si«  isie. 
eident,)  and   Mr.  Maconochie,  who  had  drawn  a   [^'^'  ^^^^; 
Tery  able  paper  on  this  subject,  had  contended  that  Scottish  »t* 
a  share  of  the  property  belonged  to  all  who  had  ^jj^^^f  "* 
contributed  at  the  church  doors  tbwards  the  minis- 
ter's stipend,  and  Hope  afterwards  insisted  upon  it 
in  judgment,  and  yet  there  was  nothing  about  this 
in  the  interlocutors.     But  when  it  was  considered 
that   this  society  had  been  formed  in  1733,  and 
subscriptions  soon  after  entered  into  for  purchasing 
the  ground  and  building  the  house;  when  it  was 
considered  that  the  contributions  had  been  going  on 
quarterly  for  nearly  a  century,  and  applied  through 
the  whole  ct  this  space  of  time  to  repairs  and  to 
the  payment  of  debts  connected  with  this  property, 
contracted  40  or  50  years  ago,  he  would  ask  again, 
who  were  the  persons  entitled  under  these  interlo* 
cutors  ?  Who  were  the  majority  of  them  who  were 
to  direct  the  use  of  this  property  ?    Independent  of 
any  other  consideration  then,  the  extreme  difficulty^ 
if  not  impossibility,  of  applying  these  interlocutors 
as  they  stood,  rendered  it  highly  desirable  that  the 
matter  should  be  reviewed.     But  if  the  iudsces  below  *^f  principle 
Still  adhered  to  the  pnnciple,  it  was  tms  pnnciple,  of  the  Court 
that,  because  in  1737  a  society  then  agreeing  in  was  tJw°a 
their  reliffious  opinions  adhered  to  a  Presbytery  or  V"'*  ^^^^ 

c         J     ,         ,     ,  ,.  ,  .    .  .  1      /  for  a  society 

oynod  then  holding  the  same  opinions  with  them-  agreeing  in 
selves,  the  property  belonging  to  that  society  should  gt^^opTilion, 
be  held  in  trust,  not  for  those  who  adhered  to  their  ^^^M  remain 
original  principles,    but    in   trust  for   those  who  who  Jtci  ad- 
adhered  indeed  to  the  Synod,  but  who  did  not  SHdnaVpS 
adhere  to  their  original  principles  ;  that  was  a  pro-  c'p>es,  ^u*  ^j 
position  Tery  difficult  to  be  maintained  in  law.    But,  not  so  adhere. 
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Dtf.ti,t»ii.  if  the  Court  below  should  still  adhere  to  that  prin-> 
^  *  ;  ciple,  then  the  objection  arose.  How  could  the  prin- 
8C0TTISH  BE-  ciplc  bo  sppHed  in  practice  ?  It  was  true  the  court 
sentoLo  *"  ^"^^  °^*  **^®  notice  of  religious  opinions,  with  a 
Courts  of  jus-  ^^^  to  decide  whether  they  were  right  or  wrong, 
tice  may  take  but  it  Hught  ttotice  them  as  facts  pointing  out  the 

notice  of  par-  i  •        *-  r  9 

ticular  religt-    Ownership  of  property. 

rfacri^rni-      ^i*  ^e^P^ct  to  the  doctrine  of  the  English  law 

ingoutthe      on  this  subjcct,  if  property  was  given  in  trust  for 

property.        A,  B,  C,  &c.,  forming  a  congregation  for  religious 

I>oc^"n«  of     worship;  if  the  instrument  provided  for  the  case  of 

kw  upoQ^this  ^  schism,  then  the  court  would  act  upon  it ;  but  if 

«^j^^  there  was  no  such  provision  in  the  instrument,  and 

the  congregation  happened  to  divide,  he  did  not 

find  that  the  law  of  England  would  execute  the 

trust  for  a  religious  society,  at  the  expense  of  a 

forfeiture  of  their  property  by  the  cestui  que  trusts^ 

for  adhering  to  the  opinions  and  principles  in  which 

the  congregation  had  originally  united.     He  found 

no  case  which  authorised  him  to  say  that  the  court 

would  enforce  such  a  trust,    not   for  those  who 

adhered  to  the  original  principles  of  the  society,  but 

merely  with  a  reference  to  the  majority ;  and  much 

less,  if  those  who  changed  their  opinions,  instead  of 

being  a  majority,  did  not  form  one  in  ten  of  those 

who  had  originally  contributed;  which  was  theprin* 

•ciple  here.     He  had  met  with  no  case  that  would 

enable  him  to  say,  that  the  adherents  to  the  original 

opinions  should,  under  such  circumstances,  for  that 

adherence  forfeit  their  rights. 

irhha^Yi)«en      If  it  were  distinctly  intended  that  the  Synod 

tsj^oii^^    should  direct  the  use  of  the  property,  that  ought  to 

should  direct    havc  been  matter  of  contract,  and  then  the  court 
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might  act  upon  it ;  but  there  must  be  evidence  of  such  Dee.tf  1 ,  idi  ^« 
a  contract,  and  here  he  could  find  none.  He  pro-  ^^^J^^ 
posed  therefore  that  the  cause  should  be  sent  back  Scottish  sb« 
with  two  findings,  of  this  nature  :—''  1st.  Hiat  the  ^'^^^'^*»  ^f "" 

O   '  8SNTERS.) 

ground  appeared  to  have  been  purchased  and  the  the  use  of  the 
house  built  for  a  society  united,  and  proposing  to  property,  that 
continue  united^  in  religious  opinion.     2d.  That  it  been  matter  of 
did  not  in  point  of  fact  appear  how  this  property  ^^^^'^^^ 
was  to  be  applied,  in  case  the  society  should  happen 
to  difier  and  separate/* 

He  was  the  more  anxious  to  have  this  judgment 
reviewed^  as  some  of  the  Scotch  Judges  who  acceded 
to  it  admitted  that  it  was.  contrary  to  former  deci- 
sions^ and  •  also  on  account  of  the  difierenca  of 
opinion  that  prevailed  in  the  Court  below,  and  the 
very  important  nature  of  the  case;  and  this  case 
was  peculiarly  important  because  it  must  be  deeply 
interesting  to  the  feelings  of  great  numbers^  a  cir-, 
cumstance  which  rendered  it  highly  desirable  that  it 
should  be  finally  settled  in  the  most  distinet  and 

satisfactory  manner. 

« 

The  cause  wa3  accordingly  remitted  for  review 
with. the. above  findings. 

Agent  for  AppellaiftSy    J.  Chalmer,  Abiogdon-street. 
Ageai  finr  Respondento,  A.  Mvnpxll,  45,  ParlismeiilHrtrtet 


rouu 
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FROM  THE  IRISH  CHANCERY 

Gore,  Esa. — Appellant. 

Stacpoole,  £sa.  and  others — Respondents* 

and 
St  KCvooiJi^^ Appellant. 
GoRS  and  others — Respondents. 

Feb.  17, 18 Id.  Salx  of  mortgaged  estates  for  payment  of  mortgage  and 

v^ J    ,   i      judgment  debts,   under  a  decree  of    court  fraudulently 

SALB  OF  obtained  in  l/SS  by  collusion  between  the  tenant  for  life 

MORTOAOBD        aud  othcfs,  to  the  prejudice  of  those  in  remainder,  ques- 
BfiTATBf.  tioned  in  1796  by  the  tenant  in  tail  three  months  from  the 

time  when  his  title  accrued,  established  in  the  Irish  Chan- 
cery in  1801,  set  aside  by  the  Lords  in  1813  ffs  to  part 
which  was  sold  to  a  person  cognizant  of  the  fraud,  and 
strong  doubts  expressed  by  Lord  Redesdale^  if  the  case 
had  come  before  them  whether  it  would  not  have  been 
also  set  aside  as  to  that  portion  which  was  purchased  by 
one  not  actualljr  cognizant  of  the  fraud,  but  who  might 
have  discovered  ii  by  inspecting  the  proceedings  on  the  &ce 
of  which  it  was  apparent. 

X  His  was  an  appeal  from  a  decree  of  Lord  Clare 
in  the  Irish  Chancery,  pronounced  under  the  fol- 
lowing circumstances. 

General  Francis  Gore  being  seized  in  fee  Or 
entitled  under  a  lease  for  ever  of  or  to  certain 
estates  in  the  county  of  Clare  in  the  year  1715 ; 
mortgaged  the  same  to  Joseph  Damer  of  Dublin^ 
.  fof  a  sum  of  6010/. ;  and  in  the  following  year  bor- 
rowed fipm  Damer  a  further  sum  of  1058/.  for  which, 
he  gave  a  bond  and  warrant  of  attorney,  and  judg- 
ment was  soon  after  duly  entered  up. 

General  Grore  by  his  will  dated  the  20th  October, 
1721,  having  directed  that  all  his  debts,  mor^« 
ges,  and  incumbrances,  should  be  paid  out  of  his 
personal  estatt ;  and,  if  that  should  be  insufficient. 
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then  that  his  real  estate  should  be  liable  thereto,  Feb.i?*  isis. 

•*  devised  all  his  real  estates  to  his  so«,  Arthur  Gore,    ^"""^^v"*^. 

^^  for   life^   remainder  <o  the  said  Arthur  Gore*s  mortoagbd 

^  eldest  son,  Cusack  Gore,  for  life ;  remainder  to  the  ^^y^"'-    ' 

'^  first  and  other  sons  of  the  said  Cusack  Gore  in  tail  Oore. 

"  male;  remainder  to  the  testator's  grandson,  Francis 

"  Gore  Fitzarthur,  (father  of  the  Appellant,)  for  life; 

^'  remainder  to  the  first  and  other  sons  of  the  said 

"  Francis  Gore  Fitzarthur,  in  tail  male ;  remainder 

"  to  every  other  son  and  sons   of  the  said  Arthur 

'^  Grore,  in  tail  male ;  remainder  to  the  testator's  se*> 

*^  cond  son,  Francis  Gore  Clerk,  for  life;  remainder  to 

^'  Francis  Gore,  the  son  of  the  said  Francis  Gore 

^'  Clerk  for  life;  remainder  to  the  first  and  other  sons 

^'  of  the  said  last  mentioned  Francis  Gore,  in  tail 

'^  male ;  remainder  to  the  testator's  youngest  son, 

*^  George  Gore,  for  life ;  remainder  to  the  first  and 

"  every  other  son  of  the  said  George  Gore,  in  tail 

'^  male ;  remainder  to  the  testator's  right  heirs  for 

"  ever; "  and  appointed  his  said  son,  Arthur  Gore, 

sole  executor  of  his  will.     General  Gore  died  in 

1724,  without  having  altered  or  revoked  his  will, 

and  without  having  paid  off  the  above-mentioned 

mortgage  and  judgment  debts.. 

In  the  year  1730,  Arthur  Gore  died,  having  by 
his  vnll  appointed  Robert  French  and  others  his 
executors. 

^    Cusack  Gore,  the  eldest  son  of  Arthur  Gore,  had 
died  in  his  father's  life  time,  so  that  at  the  death  of 
Arthur  Gore,  his  second  son,  Francis  Gore  Fitz- 
arthur, the  father  of  the  Appellant,  became  enfi-  Appellant's  fa- 
tied  to  an  estate  for  life  under  the  will  of  General  esute  for  life. 
Gore,  in  the  mortgaged  estates.    Francis  Gore  Fitz-  ««*^"d«  » 

c2 
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Feba7»  iSKi.  arthur,  at  tlie  death  of  his  father^  was  a  minor^  and 
'"— v'— ^  Robert  French  obtained  letters  of  eaardianshiA  of 

8ALB0P  -  .  J        X    ^ 

MORTGAoiD    his  person  and  estates. 

ESTATES.  fjijj^  interest  in  the  mortgage  and  judgment  debts 

in^uiiu^er^   having  come  by  assignment  and  bequest  into  the 

the  wUU         hands  of  William  Curtis,  of  Dublin,  be,  in  the  yiwr 

1731,  together  with  the  executors  rf  the  original. 

Mortgagee  and  Joseph  Mariott,  his  trustee,  exhibited 

Fmclosarelsy  their  bill  of  foreclosure  in  the  Court  of  Exdiequer 

withomUia     ^^   Ireland,    to  which  they  made    Francia  Gore 

ft««?«»7        Fitzarthur,  the  minor,  tenant  for  life,  with  the 

^^^*  executors  of  Arthur  Gore  parties  dependants ;  but 

none  of  the  subisequent  remainder-men  were  made 

parties.    To  this  will  the  minor,  by  his  guardian 

and  the  executors,  put  in  their  several  answers,  in 

which  the  limitations  in  the  .will  of  Genial  Gore 

were  distinctly  set  forth.    The  answer  of  Francis 

Gore  Fitzarthur  was,  according  to  the  custom  in 

Ireland,  signed  by  his  Attorney,  Edmond  Hogan. 

Oa  the  10th  c^  April,  173S,  the  cause  came  to  a 

hearing  in  the  Exchequer,    where  the  following 

decree  was  pronounced :  ^  that  an  account  should 

<^be  taken  of  the  sums  dile  on  foot  of  said  mortgage 

^'  and  judgment,  and  that  the  i»ame  with  interest 

^'should  be  paid  within  six  montiis  from  the  time  of 

^'confirming,  the  report  to  be  made  by  tile  Chtdf 

'^  Remembrancer  of  the  said  Court  in  pursuance  of 

•*the  said  decree^  and  that  in  de&ult  thereof  the 

•*  equity  of  redemption  of  the  saidmortgagedpremises 

/'shoukl  be  foreclosed  and  the  said  estates  sold,  a«d 

'^that  out  of  the  mon^  arising  from  the  sale^  th^ 

*'  Chief  Remembrancer  or  his  deputy  should  pay  to 

/'the  said  William  Curtis  the  sums  which  i^uld  be 

1 
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^^80  reported  dae,  with  interest  and  co^ts;  that  the  Feb.f7>  ibis. 
^^  remainder  should  be  paid  to  said  defendants^  and 
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*^that  all  proper  parties  should  join  in  deeds  of  ton-  mortgaobd 
•*veyance  to  the  purchaser,**  mtatsi. 

The  deputy  Remembrancer  having  made  his  re- 
port of  the  sum  due  under  the  mortgage  and  judg- 
ment, amounting  to  9f  85/.  13^.  7d.  the  cause  was 
heard  on  the  report  and  merits,  on  19th  June,  1733, 
atid  the  Court  made  a  final  decree  thereon  as  follows ; 
^That  defendant  should  pay  to  said  William  Curtis 
/^tiie  said  sum  of  0585/.  13^.  7d.  with  interest  and 
^  ooets  within  six  calendar  months  from  the  time  of 
^confirming  said  report;  and  in  default  thereof,  that 
'^said  mortgaged  estates  should  be  sold ;  that  out  of 
^  the  money  arising  from  the  sale,  said  William  Curtis 
^  should  foe  paid  the  amount  of  the  sums  decreed 
^«ohi«),  and  that  the  surplus  thereof  should  be  paid 
^to  said  defimdant,  Francis  Gore  Fitzarthur,  Appel- 
«l«nfs  said  father.** 

At  time  of  filing  the  bill  and  pronoundng  the 
decree,  the  Rev«  Francis  Gore,  second  son  of  the 
tokator.  General  Gore,  aiad  Francis  Gore,  his  son, 
to  whom  remainders  were  limited  by  the  will  of  the 
General,  were  bo^  4n  esse ;  but  neither  of  them,  # 
Bor  any  persons  except  as  before  stated,  were  made 
parlies  to  the  foreclosure  cause. 

No  ]proceeding3  were  had  upon  the  final  decree 
till  May,  1746,  soon  afi:er  Francis  Gore  Fitzarthur 
(the  Appellants  fiither)  came  of  age;  the  decree 
was  then  revived,  and  the  mortgaged  estates  put  up 
to  sale  by  ^e  deputy  Remenibrancer  of  the  Court 
of  JSxdiequei*,  in  November,  1747>  where  in  pur* 
tuanee  of  a  previous  arrangement  between  Francia 
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Peb,i7>  181S.  Gore  F^tzarthur^  and  John  Purdon,  a  barrister, 

^^■^■v^^^  die  latter  purchased  the  estates  at  13,400/.  which, 

MpRTOAasD    as  the  Appellant  alledged,  was  far  below  their  value, 

9STAT^f ,        though  even  that  sum  exceeded  the  mortgage  and 

judgment  debts  and  interest  by  a  sum  of  1500/.; 

this  surplus  which  remained  after  payment  of  the 

mortgage  and  judgment  deb^  was  paid  to  the  tenant 

for  life. 

{■"rancis  Gore  Fitzarthur  had  been  engaged  in  a 
contested  election  in  l/'A^f  immediately  after  his 
coming  of  age;  and  his  affairs  becoming  embarrassed,^ 
he  employed  this  John  Purdon,  and  Eklmond  Ho* 
gan,  attorney  at  law,  as  confidential  Counsel  and 
Agent  to  manage  his  affairs. 

That  Purdon  had  purchased  the  estate  as  trustee 
for  Francis  Gore  Fitzarthur,  was  proved  by  a  writ- 
ten declaration  of  Purdon  to  that  effect,  signed  by 
two  witnesses,  and  by  their  borrowing  3459/.  on 
their  joint  security  from  Messrs.  Keane  and 
Latouche,  Bankers,  Dublin ;  for  the  purpose  of 
piaking  the  necessary  deposit. 

Jn  order  to  complete  the  purchase,  Purdon  agreed 

with  Hogan,  who  had  been  Attorney  for  Francia 

^        Gore  Fitzarthur  when  a  minor,  and  had  signed  his 

Bale  of  part  of  answer  to  ^h^  foreclosure  bill,  to  sell  to  him  (Hogan) 

liVM^^^O'  *  P*rt  of  the  mortgaged  priemises  for  a  sum  of 

S"'i«m  7"  ^'7''^'-  ^^-  ^^-  ^®  ^^^  agreed  with  John  Stac- 
^9  fraud,  poole  of  Craig  Brien,  in  the  Cpunty  of  Clare,  for 
the  sale  of  ai^other  part  of  the  mortgaged  estates^ 
for  the  sum  of  7>136/.  4^.  Q^.  By  ap  article  in 
writing  dated  30th  April,  1748,  Pqrdon  covenant* 
«d  with  Hc^n,  to  procure  a  sale  to  be  made  by  all 
yroper  p^frties  to  tlie  said  Edmond  Hogan  of  th« 
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lands  of  Claurode-more  and  the  Liffords^  being  part  Feb.  i7»  isid. 
of  the  mortgaged  estates  ;  and  by  a  subsequent  me-    ^":— v^— ^ 
morandum,  the  tolls  and  customs  of  Claurane  were  mortoagsv 
agreed  to  be  sold  to  Hogan  for  a  further  considera-  »"^^»*' 
tion :    the  whole  together*  amounting  to  between 
4000/.  and  5000/. 

Purdon  executed  a  conve3rance  to  John  Stacpoole, 
of  Craig  Brien,  of  that  part  of  the  mortgaged  es- 
tates which  had  been  purchased  by  him,  but  no 
legal  conveyance  was  executed  to  Hogan;  they  both 
however,  took  possession ;  and  Purdon  himself  en- 
tered into  possession  of  that  part  of  the  mortgaged 
estates  which  remained  unsold,  under  pretence  of 
keeping  the  lands  as  a  security  against  his  liability 
for  the  money  borrowed  from  Messrs*  Keane  and 
Latouche  to  pay  the  deposit. 

Francis  Gore  Fitzarthur  died  in  July,  1796,  and 
in  the  month  of  November,  in  the  same  year,  his 
son,  Francis  Gore,  the  Appellant,  who.was  entitled 
to  the  remainder  in  tail  in  the  equity  of  redemption 
of  the  mortgaged  estates  under  the  will  of  General 
Crore,  filed  his  bill  in  the  Court  of  Chancery,  in  Appellant  files 
Ireland,  against  the  representatives  of  Purdon,  Ho-  t^l  purchasers 
gan,  John  Stacpoole  of  Craig  Brien,  and  of  Curtis,  ^^J^  '"®^^- 
the  mortgagee,  together  with  those  claiming  interest  raises^  &q. 
in  the  estates  under  and  through  these  persons- 
stating  the  above  facts,  and  praying  "  to*  be  decreed 
^^  entitled  to  a  redemption  and  rec6nveyance  of  the 
^'  aforesaid  mortgaged  estates,  notwithstanding  the 
*^  aforesaid  decrees  and  the  proceedings  h^thereoni 
<'  that  all  proper  accounts  should  be  taken  fix>m  such 
^'  periods  as  to  the  Court  should  seem  meet;  >and  that 
f^  such  of  the  defendants  as  should  be  in  equity  hound 
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Feb.  17,  i«  19.  ^^todo  80,  should,  upon  paytnent  of  such  0um  ^ 

'^— -v^-^  **  money,  (if  any,)  as  should  appear  due  on  the  taking 

MdxTOAGEd    ^'  of  such  accounts,  reconvey  said  estates  to  the  Appel* 

MT4TM.        €i  jj^nt .  or  that  he  might  be  decreed  to  be  entitled  to 

>    ^'  said  estates,  or  to  possession  thereof  upon  such  other 

^^  terms  as  to  court  should  seem  equitable.** 

Simon  Purdon,  the  representative  of  John  Par* 
don,  being  conscious  it  wduld  appear  that  he  had  no 
just  defence,  came  to  a  compromise^  and  delivered 
to  the  Appellant  the  unsold  lands,  into  the  possession 
of  which  John  Purdon  had  entered  as  before  slated. 
The  .representatives  of  Hogan,  (Stacpooles  of  Lif* 
ford)  put  in  their  answers,  relying  upon  the  sale 
and  covenant  by  Purdon  to  Hogan,  under  whom 
they  claimed ;  and,  further  stated  a  recovery  suffer^ 
of  the  premises  in  question,  and  subsequent  charges 
thereon  for  portions  for  children  and  by  marriage 
settlements. 

In  February,  1 800,  George  Stacpoole,  of  Lifford, 
filed  bis  cross  bill,  stating  the  facts,  and  contending, 
that  as  the  Appellants  father  had  joined  with  the  Chief 
Remembrancer  of  the  Court  of  Exchequer  in  convey- 
ing the  estates  to  Purdon,  this  ought  to  be  con- 
sidered as  a  covenant  and  warranty,  binding  on  his 
heirs  ;  and  that,  if  the  tonveyance  should  be  found 
to  be  defective,  he  (George  Stacpoole)  ought  to  be 
indemnified  out  of  his  personal  estate  and  effects. 

The  original  and  cross  causes  came  on  together 
before  Lord  Clare  in  November,  1801,  and  his  Ijord- 
•hip  decreed  that  the  Appellant's  bill  should  stand 
dismissed  without  costs,  as  against  George  Stacpoole, 
of  I^ifibrd^  dud  those  plaiming  under  Hogan ;  and 
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should'  stand    absolutely    dismissed    at    against  Feb.i7>i8i3. 
George  Stacpoole,  of  London,    the  representatire    "^"--"v^— '. 
of  John  Stacpoole,  of  Craig  firien ;    and  that  a^  mortgagw 
to  the  other  Defendants  the  cause  should  ^tkild  *"a"*- 
over. 

The  decrees  of  dismissal  as  to  the  Staepooles  of 
Lifford,  representatives  of  Hogan,.  and  Stacpoole 
of  London^  were  enrolled  in  1802. 

TTie  cause  came  on  again  to  be  heard  fbi*  fiifther 
directions  in  Nov.  1803,  befdre  Lord  Redesdale^ 
who  pronounced  a  decree,  declaring,  "  That  as  nonfe 
**of  die  persons  in  being,  and  entitled  in  temalnder 
**  after  the  death  of  the  Plaintiff's  ( Appellant*8)  fethef , 
"  were  made  parties  to  the  proceedings  in  the  cause  in  Th«  p»«»*» 
^'  theExchequer,  although  th^partiesto  ^uchcalisehad  o?^dmlMuU 
**noticeofGeneralGore'swill,thesamebeingsetforth  "^^J^^^ 
^*  hi  the  pleadings;  andjas  the  PlaiiltilPs  (Appellattfs) 
^father  was  tenant  for  life  only  of  the  estates  under 
'*  such  will ;  the  proceedings  in  that  caufte  did  not  in 
^*  any  manner  bind  the  rights  of  the  parties  entitled  to 
^  such  estates  in  remainder,  and  such  proceedings 
<^  were  on  the  face  of  them  erroneous  and  Wanting  the 
•*  necessary  parties  to  give  them  force  and  effect,  and 
^'  tha^the  same,  under  tlie  circumstances,  dUght  to 
•*  bedeemed  fraudulent,  collusive,  and  void,  as  against 
^  the  Plaintiff,  and  all  persons  entitled  in  remainder^ 
'^  under  General  Gore's  will,  after  the  death  of  the 
^Plaintiff's  father,**  &c.  &c. 

The  decree,  after  a  sumihaiy  recrtal  6f  the  facts 
and  state  of  the  case,  went  on  to  Order  that  the 
legal  estate  in  all  the  mortgaged  lands  and  premises      ^ 
should  be  conveyed  to  the  Plaintiff,  (Appellant,) 
except  as  to  those  sold  to  Hogan^  of  whotb  the 
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Fcba7>i8i3.  Respondent^  George  Stacpoole  of  Liffbrd^  wss  the 

^^v-^*^  representative ;  and  to  John  Stacpoole,  of  Craig  Brien, 

MOKTSAGBo    of  whooi  GeoFge  Stacpoole,  of  London,  was  the  re- 

B8TATBI,        presentative,  the  bill  having  been  dismissed  as  to 

them  by  Lord  Clare,  and  the  decree  of  dismissal 

enrolled,    so  that  it  could  not  be  reheard  in  the 

Court  below. 

Gore  appealed  against  the  decree  of  Lord  Cloft^ 
as  &r  as  respected  the  Respondent  George  Stacpoole 
of  Lifford,  the  representative  of  Hogan,  but  suffered  it 
to  remain  undisturbed  as  far  as  respected  Stacpoole 
of  London,  apparently  because  the  ancestor  of  the 
latter,  Stacpoole  of  Craig  Brien,  seemed  to  have  been 
a  purchaser  for  valuable  consideration  without  notice 
under  a  decree  of  Court, 

Mr.  Hart  and  Mr.  Leach  for  the  Respondents  in 
the  original  cause,  and  Appellants  in  the  cross  case^ 
defended  the  decree  of  Lord  Clare  on  the  ground  on 
which  his  Lordship  was  stated  to  have  pronounced 
it;  viz.  the  length  of  time  elapsed  since  the  original 
decree  in  the  Exchequer,  which  ought  not  now  to 
be  impeached.  Though  the  decree  was  irregular, 
the  Appellant  was  bound  by  lapse  of  time,  and  they 
cited  Lloyd  and  JoneSf  9th  Vescy,  37,  to  show  the 
practice  of  the  courts  to  be  conformable  to  Lord 
Clare's  decrees. 

In  reply  to  Lord  Redesdale,  who  observed  that 
one  of  the  tenants  in  tail  was  in  that  case  in  suit, 
Mr.  Hart  said  that  the  detoree  there  was  equally 
irr^ular,  because  there  were  intervening  estates  of 
^  inheritance ;  and  yet  it  was  thought  improper  to  dis- 
turb a  long-standing  title  under  a  decree  of  Courts 
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la  the  present  case  no  fraud  was  intended^  as  ihere  Feb.  17,  is  is. 
was  no  object  which  fraud  could  have  materially   '^ — n^—-^ 

-^      ^    J  SALE  OF 

ntected.  mortoaoeb 

The  Rev.  Francis  Gore,  and  Francis  Gore  his  son,  »«tatis, 
were  the  only  remainder-men  in  esse  at  the  time  of 
the  decree ;  and  they  being  only  remainder-men  for 
Kfe,  their  interests  were  in  this  instance  too  distantly 
afl^ed  to  render  it  essentially  necessary  to  make 
them  parties.  The  purchase  was  for  a  fair  and  bon& 
fidt  consideration ;  a  recovery  had  been  suffered  of  the 
lands,  and  they  were  subject  to  marriage  settlements 
made  hcmA  fidt^  and  without  notice  of  the  Appel* 
lant's  claim ;  and  to  portions  for  younger  children. 
The  Appellant,  if  he  intended  to  impeach  the  de- 
cre9,  ought  to  have  done  it  by  a  bill  in  the  nature  of 
a  bill  of  ireview,  and  Mitford*s  Treatise  on  Pleading 
was  cited  to  show  that  such  was  the  course  for  per^ 
sons  not  bound  by  the  former  decree. 

.  Mr.  Richards  and  Sir  S.  Romilly  (for  the  Appel- 
lant in  the  original  cause,  and  Respondents  in  the  cross 
cause)  argued,  that  it  was  evident  that  Hogan  had 
full  notice  of  the  limitations  in  General  Gore*s  will, 
as  he,  accoi[ding  to  the  Irish  custom,  signed  the  an« 
swers  in  which  these  limitations  were  set  forth.  It 
was  also  proved  that  Francis  Gore  Fitzarthur  had,  two 
or  three  years  after  the  contested  election,  in  1745, 
become  so  weak  in  his  understanding  that  he  was 
subject  to  various  impositions,  so  that  it  was  at  last 
necessary  to  vest  his  estate  in  trustees  by  Act  of 
Parliament,  to  prevent  his  ruin.  The  decree  in  the 
Exchequer  was  obtained  by  fraud  and  collusion, 
))^tweeq  the  tenant  for  life  in   possession,  John 


XSTATE8. 
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Feb.  17*  1819.  Purdon^  and  Edmund  Hogan ;  and  it  evidenlly  pro* 
^^"—"v— ^  c^eded  on  the  supposition  that  Franeis  Gore  Fit2ar» 
If 0RTGA980  thur  had  the  fee-simple,  or  first  estate  of  inheritance 
in  the  mortgaged  estetes ;  so  that  the  Judges  were 
clearly  imposed  upon.  Twoof  the  remainder-men^  the 
Rev.  Francis  Gore  and  his  son,  being  in  esse  at  die 
timeof  filing  the  bill  of  foredesure,  ought  tohave  been 
made  parties^  to  enable  them  to  redeem  the  mort- 
gage if  they  thought  fit.  The  surplus  of  the  pur- 
chase money,  above  payment  of  the  mor^ge  and 
judgment  debts,  had  been  paid  to  the  tenant  for  life, 
Francis  Gore  Fitzarthur,  pursuant  to  the  same  plan 
of  fraud  and  collusion ;  instead  of  being  brought  into 
Court,  according  to  the  custom  in  Ireland  in  such 
cases,  for  the  behoof  of  all  parties.  Tlie  purchase 
having  been  made  by  Hogan,  with  a  full  knowledge 
of  all  these  circumstances,  was  fraudulent;  and 
therefore  all  dispositions  of  the  property  made  by 
him,  and  those  claiming  under  him,  were  vitiated 
by  this  fraud.  The  recoveiy  and  marriage  settle- 
ments did  not  alter  the  case ;  and  one  of  these  set- 
tlements was  made  pendente  Htt,  and  therefore  with 
notice.  The  estates  indisputably  belonging  to  Ho- 
gan and  his  representatives,  were  at  any  rate  charged 
with  these  settlements  and  portions,  and  sufiicient 
to  answer  their  purposes.  The  legal  estate  was  never 
tenveyed  to  Hogan  or  his  representatives:  and  as  the 
Appellant's  title  did  not  accrue  till  the  death  of  his 
father,  and  as  he  filed  his  bill  about  three  months  after, 
tlie  lapse  of  time  cannot  prejudice  him.  He  could 
not  have  taken  any  steps  to  have  secured  the  a^lica^ 
tion  to  its  proper  uses,  of  the  surplus  purchase  money^ 
after  payment  of  the  mortgage  and  judgment  debts^  as 
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that  would  kave  been  a  recognitioa  of  the  validity  of  Feb.  17»  ibis. 

the  sate.     Francis  Gore  Fitzarthor  couW  not  pass    ' >r— ' 

any  thing  more  thaa  his  life  interest  in  the  mort-  hortoaosxi 
gB^ged  premises ;  and  nottung  in  these  transactions  **t^^^*« 
eu^t  to  be  permitted  to  ifljiare  the  Appellant,  or  to 
dq>rive  him  of  his  just  rights. 

Lord  Rcdesdak  stated  l^e  caae,  and  after  advert-  Judgment. 
lag  to  the  facts^  that  Hogan  signed  theanswers,  and      * 
must  have  known  that  Francis  Gore  Fitzartbur  was 
only  tenant  for  life;    that  the  bill  bed  not  been 
aaieaded  by  adding  parties,    but   that  the  cause 
proceeded  in  such  a  way  as  to  leave  the  judges  in  The  judges 
the  belief  that  Francis  Gore  Fitsarthur  was  the  ab-  |^{{^e  fore^ 
solute  owner*  and  that  the  decree  of  foreclosure  was  '"^^  ^^?^» 

and  made  to 

pronounced^  and  the  surplus  of  the  purchase  mo*  proceed  as  if 
ney  ordered  to  be  paid  to  the  said  Fraikis  Gore  ^^1^^!^''* 

Fitzarthur  under  this  impression,  he  observed  that  been  the  abso- 

...  ^  ,  ,  .      lute  owner. 

it  was  impossible  not  to  see  that  there    was  ixi 

eoorse  of  these  proceedings  the  most  cautious  sup- 
pression of  facts  with  which  the  Court  ought  to  have 
been  made  accfuainted.  The  sum  too  which  should 
have  been  paid  out  of  the  ^etates,  so  as  to  a&ct 
the  interest  of  the  remainder-men  was  only  7068^ 
die  original  amount  pf  the  mortgage  and  judgment 
debts^  as  the  interest  ought  to  have  been  kept  dowa 
by  the  tenant  for  tife»  and  such  should  have  beeu 
^  directions  of  the  Court.  His  Lordship  also  ad- 
vertsed  to  the  dismissid  of  the  Bill  by  Lord  Clare^ 
as  against  Geoige  Stacpoole  of  London^  the  repv^ 
sentative  of  Stacpoole  of  Craig  BHen^  whidlii  he  be- 
lieved was  done  on  the  ground^  (in  addition  to  the 
lapse  of  ti8ie>}  that  John  Staepogle^  <tf  Craig  Brie% 
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Pet>.iy,  isid.  was  a  purchaser  under  decree  of  Court  for  valuable 

^^■^•v"^^  consideration  without  notice  of  the  fraud.  .  He  very 

iioRTOAGBD  fTiuch  doubtcdy  however^  whether  this  was  a  protect' 

B8TATB8.  ^^'^^  j^g  |jg  jjg|  J  jj  clcar,  that  a  purchaser  under  such 

wh^her  a  "  circumstauccs  was  bound  to  see  that^  at  least  as  far  as 

JaiuaWa  conl  ^PP^*^**^  ^^  *^^  ^^^  ^^  *^®  proceedings  before  the 

tideration  un-  Court^  there  was  no  fraud  in  the  case.    That  case 

Court  fraodu-  however  had  not  been  brought  before  their  Lord- 

«r1liou^^*°"'  ^^V^y  *^^  therefore  it  was  unnecessary  to  say  any 

knonntoftfae  thing  further  upon  it.    The  case  of  Purdon*s  repre- 

pnMect^m-  sentatives,  having  stood  over  for  want  of  parties, 

•elf»  wheo  the  came  before  him   (Redesdale) ;   but  he  could  give 

fraud  appears  i     .  .  i  /•»■/♦  • 

on  the  face  of  no  dccision  on  the  case  of  Hogan  s  representatives, 
^1^        *     as  the  decree  of  dismissal  had  been  enrolled,  and 
could  therefore  only  be  altered  by  appeal  to  their 
Lordships. 

It  had  been  objected  by  the  Respondents,  that 
the  purchase  was  made  by  Hogan,  under  the  de« 
cree  of  the  Court.    The  answer  to  that  was,  that  he 
acted  with  full  notice  of  the  fraud.     Another  ob- 
jection was,  that  the  proper  course  would  have  been 
to  file  a  bill  in  the  Exchequer,  to  set  aside  the  de- 
cree  on  the  ground  of  fraud.    The  answer  to  that 
was,  that  the  decree  neither  did  nor   could  bind 
the  remainder-man  at  all,  bu4  only  the  tenant  for 
The  clearest     lif^*    The  clearest. title  could  not  be  used  by  a  per- 
Slid?"a*^*^  son  cc^nizant  of  any  fraud  affecting  it ;  and  by  the 
aon  cognizant  register    Statute  even  a  registered  deed  could  not 
•ebcuog'it.      ^  ^^^  against  an  unregistered  deed,  if  the  person 
in  whose  fiivour  the  registered  one  was  made  knew 
of  the  prior  unregistered  deed.    Some  of  the  claim- 
ants came  in,  under  marriage  settlements,  for  join- 
tures and  portions.     It  was  sufficient  in  answer  to 
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ihU,  that  Hogan  left  undisputed  property  to  answer  Peb.i7«  is  13. 
all  such  claims  and  purposes;,  and  therefore,  as  to   '^— *v— ^ 
to  this  cause,  they  might  all  be  considered  as  vo-  mortoagbo 
lunteers.      One  of  the  cases  however    was  rather  *"^'^"* 
stronger  than  the  rest ;  it  was  a  marriage  settlement 
made  after  the  dismissal  of  the  bill  by  Lord  Clare  ; 
but  still  it  was  a  transaction  pendente  lite,  since  it  A  tettlement 
was  still  a  question  for  their  Lordships*  considera-  ^^  ^u^^^a 
tion,  whether  the  bill  had  been  rightly  dismissed,  fin**  <i«ci«oii 
'  and  the  parties  thus  having  notice,  must  take  the  below  u  still  • 
settlement  subject  to  all  its  legal  and  equitable  con-  jj^j^**^^^ 
sequences.      Such  a  circumstance  could  never  be  *nd  subject  i© 

,.  «         .  •  ^   .        .  all  the  leasl 

allowed  to  mtercept  the  cocA*se  of  justice.  andeqtuuble 

conseqoenoet 
of  an  appeal* 
Lord  Eldon,  (Chancellor.)  On  the  best  consider- 
ation which  he  could  give  the  subject,  he  had  no 
doubt  but  the  decree  in  the  Exchequer  did  not  bind 
any  remainder-man,  for  it  was  clear  equitable  law> 
that  in  order  to  make  a  foreclosure  valid  against  all 
claimants,  he  who  had  the  first  estate  of  inherit- 
ance must  be  brought  before  the  Court,  and  even 
then,  the  intermediate  remainder-men  for  life  ought 
to  be  brought  before  the  Court,  to  give  them  an  op- 
portunity of  paying  ojBTthe  mortgage  if  they  thought 
proper.  A  bill  of  review  in  the  Exchequer,  to  set 
aside  its  di^cree,  could  not  have  answered  the  purpose 
of  the  Appellant,  for  as  to  him  this  fraudulent  de- 
cree was  an  absolute  nullity.  And  as  to  the  lapse 
Qf  time,  he  thought  the  Appellant  had  sued  in  pro- 
per time,  unless  he  had  given  such  encouragement 
to  the  Respondents  to  believe  themselves  secure, 
and  induced  them  to  improve  and  deal  with  the  pro- 
perty as  if  it  had  been  securely  their  own,  as  would 
4 
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Feb.  i7,i$yi.  male  it  a  fraud  in  him  to  prcmecute  the  pr^aent 
'^"— V— ^  olaun.    Thw  had  beeu  alleged  by  the  lUspondenta; 
no&TGAOBo    and  was  the  qaly  matierial  point  qn  which  hb  noble 
«T^TM.        friend  had  not  touched.    He  waa  of  opinion^  how- 
ever^ that  there  was  no  foundation  in  the  caae,  {qt 
any  ob|ection  on  that  ground. 

The  judgment  of  Lord  Clare  waa  aceordingly 
reversed^  with  proper  directi<»i8  relative  to  the  con- 
veyance of  the  legal  estate  to  the  Appellant,  ac* 
counting  fi>r  the  rents,  and  r^-paynient  of  the  pur^ 
chajse  money^  with  intereat  to  Hogs^n*s  cepresenta*. 

tives. 

Agent  for  Appellant,      Pikkbt,  Temple. 
Agent  for  Respondents,  J,  Palmer,  Gray'i-Inn, 
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Watt,  Mefnkant^Jppeliant. 
MoRBifl  and  othicvB-^Me^ondents^ 

* WuBTBBR  a  vessel  can  be  deemed  sea-worthy  for  a  foxei|gi 
voyage  without  knees  ? 

Msyio.isid.  In  1794,  the  App^Uant  freighted  die  Jenny  and 
'  ^"^ — V— ^  Veggy,  a  vessel  Ijring  at  St.  Andrews,  to  Riga  or 
I  suaAscB.  g^  Petersburgh,  and  back  to  Dundee  or  Newburgh, 
in  Scotland.  The  owners  (the  Respondents)  engaged 
'^  that  she  should  be  completeUf  fitted  and  found  to 
proceed  on  the  voyage  in  four  days  thence ;  ^  and 
further  lepcesented  her  as  so  firm  and  perfect,  that 
she  was  capable  of  carrjring  iron  or  the  weightiest 
coounodity.    After  the  Appellant  bad  freighted  the 
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wssel,  he  was  applied  to  on  the  part  of  the  Respon-  May  10,1 8 13. 
dents  to  insure  700/.  on  her  bottom.  The  Appellant  '"— *n^— ^^ 
agreed^  and  the  policy  was  subscribed  on  the  6th 
Sept.  1794 — "  Beginning  the  adventure  upon  the 
said  vessel  at  and  from  the  port  of  St.  Andrew's  to 
the  port  of  Riga,  or  St.  Petersburgh^  in  ballast,  and 
from  either  of  these  ports  to  the  port  of  Dundee  and 
Newbui^h.'*  The  question  was  whether  the  vessel 
was  sea-worthy. 

It  appeared  that  she  had  been  originally  only  80 
tons  burthen  when   built  in  1 785-— that  she  had. 
been  lengthened  in  1794  14  feet,  so  as  to  be  113  The  ship 
tons  burthen.     The  new  parts  of  the  vessel  were  not  jengthened, 

'  but  the  nciv 

fastened  with  knees,  which  are  usually  placed  in  parts  not 
vessels  intended  to  cany  cargoes :  and  the  ifeason  as  j.^^^^!^^^    ^" 
stated  by  the  ship-builder  was,  that  none  were  to  be 
had  at  St.  Andrew's,   where  the  vessel   had  been 
lengthened. 

As  soon  as  the  vessel  had  left  the  harbour,  it  was 
found  that  she  wanted  several  things  indispensably 
necessary  for  the  voyage,  and  the  Master  was  obliged 
to  put  into  Dundee,,  a  place  out  of  his  course,  where 
he  took  in  some  fuel  and  cordage.  The  old  rigging 
did  not  suit  her  new  size,,  and  she  sailed  so  heavily 
as  to  fall  greatly  behind  all  the  other  Baltic  vessels. 
She  was  also  very  leaky,  and  from  these  causes  and 
the  want  of  ballast  the  Master  put  'into  Kettero,  a 
harbour  on  the  coast  of  Norway,  and  stopped  like- 
wise  at  Elsineur  and  Copenhagen,  at  which  last 
place  he  took  in  a  supply  of  fuel,  candles,  and  a 
chart  of  the  Baltic ;  all  which  stoppages  occasioned 
very  considerable  delay,  and  the  Appellant  was 
thereby  deprived  of  his  option  of  going  to  Riga,  and 
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tberefore  proceeded  to  St  Petertburgh  direct  The 
vessel  did  not  appear  by  evidence  to  have  undei^ne 
any  repairs  at  St.  Petersbui^h.  She  was  lost  on  the 
vojrage  homewards  on  the  Shetland  coast. 

An  action  tvas  commenced  in  the  High  Coart  of 
Admiralty  in  Scotland^  by  the  owners  against  the 
Respondent,  for  payment  of  the  700/.  upon  Ae 
policy.  The  defence  was  that  the  vessel  was  not 
sea-worthy,  nor  '^  completely  fitted  atid  found**  for 
the  voyage  at  the  time  of  her  leaving  St  Andrew's 
harbour.  A  proof  was  taken,  and  the  evidence  »  to 
her  sea-worthiness  was  contradictory,  but  it  was 
allowed  on  all  hands  that^Ae  new  parts  of  the  Dessel 
had  no  knees.  The  Judge  Admiral  (Baron  Hepburn) 
sustained  the  defences  and  assoilozied  the  defender, 
stating  '^  that  he  was  clear  the  ship  was  not  sea- 
worthy from  her  want  of  knees."  Upon  petition  by 
the  owners  this  interlocutor  was  altered  by  the  next 
Judge  Admiral,  the  successor  of  Baron  Hepburn, 
who  decerned  against  the  defender.  A  petition  was 
presented  against  this  last  interlocutor,  to  Which, 
however,  the  Judge  adhered.  These  judgments 
were  then  brought  under  the  review  of  the  Court  of 
Session  by  suspension,  when  Lord  Hermand,  Ordi- 
nary, by  an  interlocutor  of  the  18th  Feb.  1803» 
^^  found  the  letters  orderly  proceeded  in,  and  de^ 
cemed.** 

The  cause  thus  went  on  in  the  usual  course ;  the 
interlocutors,  four  by  the  Lord  Ordinary,  and  two 
by  the  whole  Court,  being  all  against  the  Appellant 
From  these  he  appealed  to  the  Lords  for  the  follow- 
ing reasons : 

1.  Because  in  every  contract  of  insurance  there  is 
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to  implied  warranty  on  the  part  of  the  assured,  that  May  1*,i8i3. 
the  ship  insured  shall  be  tight  and  staunch  and  pro-  ^^T^T^' 
perly  constructed  and  equipped,  so  as  to  be  able  to 
encounter  the  ordinary  perils  of  the  voyage,  and  in 
the  present  instance  this  obligation  is  confirmed  by 
the  express  engagement  of  the  Respondents  in  their  Reasons  of 
letter  of  affreightment ;  but  it  appears  in  evidence,     ^'^ 
that  the  vessel  in  question  was  defective  in  the  most 
important  and  necessary  parts  of  the  fabric  of  a 
thip,  the  main-hold  beams  in  the  centre,  where  she 
bad  been  cut  asunder  and  lengthened  to  the  extent 
of  14  feet,  not  being  in  any  manner  bound  to  her 
tides,  or  supported  or  strengthened  by  knees,  which 
in  every  operation  of  lengthening  and  raising  the 
deck  of  a  ship  is  essentially  necessary  to  render  her 
sea-worthy  and  safe;  no  new  anchor  having  been 
jprovided^  although  it  is  obvious   that  an  anchot 
which  was  sufficient  for  a  vessel  of  80  tons,  (the 
burthen  of  the  Jenny  and  Peggy  before  she  was 
lengthened),  was  insufficient  for  a  vessel  of  1 13  tons>     , 
which  was  her  burthen  afler  she  was  enlarged ;  and 
it  appearing  in  evidence  that  a  new  cable  of  a  larger       * 
size  was  provided,  for  which  a  new  anchor  was  to 
have  been  got  (but  which  was  not  got)  at  Elsineur ; 
and  no  new  masts,  sails,  ropes,  or  cordage  having 
been  provided,  though  it  is  equally  obvious  that  sails 
and  rigging  which  fitted  a  vessel  of  80  tons  burthen 
ooold  not  be  adequate  for  a  vessd  of  1  IS  tons  ;  and 
it  even  appears  from  the  certificate  of  the  repairs, 
that   '^  the  ship  had  no  stove  or  fire-place  in  the 
cabin,**  which  of  itself  was  essential  in  a  voyage  to 
the  Baltic  at  this  season  of  the  ye^r,  the  lives  of  the 

D2 
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May  io,i8is*  crew  depending  upon  it,  when  the  weather  was  such 
as  to  make  it  impossible  to  use  the  stove  upon  deck^ 
which  is  often  swept  away  in  a  storm. 

2.  Because,  admitting,  what  is  however  denied, 
that  the  Captain  did  procure  some  knees  for  the 
vessel  at  Petersburgh,  the  contract  is  nevertheless 
avoided^  the  implied  warranty  attaching  at  the  com- 
mencement of  the  risk  when  the  ship  sailed  from 
St.  Andrew's. 

3.  Because  the  Captain,  in  consequence  of  the  in- 
sufficient equipment  of  the  vessel,  was  obliged  to 
deviate  from  the  voyage  insured;  and  because  the 
very  loss,  for  which  the  Respondents  ask  indemni- 
fication, was  in  all.  probability  occasioned  by  their 
own  neglect,  and  their  breach  of  a  condition 
precedent. 

J.  A.  Park. 
Ralph  Carr. 

Mr.  Park  (for  the  Appellant)  ridiculed  the  idea  of 
a  ship  being  sea-worthy  for  such  a  voyage  without 
knees.  It  had  often  been  a  question  at  Guildhall, 
whether  the  knees  were  rotten  or  sufficient,  but  it 
had  never  been  conceived  that  knees  were  un- 
necessary. She  wanted  besides  sails  and  cordage, 
and  was  not  "  completely  fitted  and  found"  for 
the  voyage  out  and  homeward  according  to  the 
waiTanty. 

Mr.  Adam  and  Mr.  Horner  (for  the  Respondents) 
argued,  that  Watt  knew  the  state  of  the  vessel,  and 
made  no  objection ;  that  it  appeared  in  evidence  that 
a  ship  might  be  sea-worthy  without  knees ;  that  the 
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Berwick  smacks  which  were  remarkably  good  vessels  May  lo,  I813. 
had  no  knees.  ^"-^v— ' 

Chancellor.  These  are  the  vessels  that  carry  the 
fish. 

Adam.  Yes,  fish  and  passengers :  that  the  lengthen- 
ing of  the  ship  rather  strengthened  her :  that  she  was 
not  lost  from  any  defect  in  herself,  but  in  a  severe 
storm,  in  which  many  excellent  ships  were  lost :  that 
there  -was  lio  proof  that  she  had  not  got  knees  at 
St.  Petersburgh ;  and  that  the  ontis  probandi  lay 
upon  the  Appellant. 

Mr.  Park  in  reply  sfetcd,  that  he  had  seen  the 
Berwick  smacks  at  sea,  and  that  they  appeared  to  be 
very  good  vessels,  but  they  were  solely  employed  in 
the  coasting  trade^  and  not  intended  for  heavy  car- 
goes. As  to  the  onus  probandi  resting  with  the 
Appellant,  their  Liordships  would  consider  that  this 
was  a  question  of  warranty,  and  it  was  the  rule  of 
law,  that  the  warranty  must  be  complied  with. 
£ven  if  Watt  had  known  the  state  of  the  vessel 
(which,  being  no  seaman,  he  did  not),  it  would  not 
have  altered  the  case.  The  ship  ought  to  have  been 
sufiicient  at  her  sailing  from  St.  Andrew^s ;  but  if 
they  thought  any  repairs  at  St.  Petersburgh  would 
avail  them,  the  onm  probandi  under  their  warranty 
lay  ppon  them.  So  in  the  case  of  a  horse :  if  a  man 
knew  that  a  horse  was  blind  of  an  eye,  and  wished 
to  try  him,  he  was  still  not  obliged  to  keep  him,  if 
warranted  sound,  as  the  warranty  must  be  complied 
with.  Their  Lordships  he  was  satisfied  would  do 
nothing  to  overturn  this  fixed  principle  of  law» 

> 
Chancellor. .  The  single  question  is  whether  the  judgmenu 
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Itfiyao^tsis.  ship  was  sea-worthy.    I  am  of  opinion  she  was  not 
^'^■"vT— ^   sea-worthy. 

Decision  of  the  Court  below  reversed. 


FROM  SCOTLAND. 

Brucb — Appellant. 
Ogilvy — Respondent. 

Mayss^isid.  It  was  stated  in  the  last  case  that  the  vessel  oaUe^ 
\mmm,^^^,mm^  thc  JennjT  and  Peggy  had  been  wracked  on  the 
Shetland  coast.  The  inhabitants  of  these  islands 
bad  a  peculiar  notion  oi  law  in  regard  to  wreekj 
whether  derived  from  Norwegian  tradition,  or  from 
wh^ver  other  source,  Mr.  Hwner^  who  opened  tb^ 
case,  did  not  know.  They  conceived  that  oncrtbird 
belonged  to  the  Admiral^  one-*third  to  the  proprietor 
of  the  estate  where  the  cargo  was  cast  ashore,  and  thQ 
remaining  one^tbiDi  to  those  who  could  get  it. 

Certain  persons  who  had  acquired  this  last  kind  of 
right  to  a  quantity  of  taUow  which  had  formed  part 
of  the  cargo  of  the  Jenny  and  Peggy,  sold  it  to 
Bruce  and  Ogilvy,  the  parties  in  this  cause,  who 
carried  on  trade  in  partnership,  in  some  place  in 
one  of  the  Shetland  islands,  for  bjl.  which  was 
alleged  to  be  far  below  its  value. 

Watt,  the  owner  of  the  cargo,  having  discovered 
how  it  bad  been  disposed  of,  brought  his  action  for 
the  spoliation,  jn  the  Admiral*s  Court^  against  ten 
dofeuders^  of  whom  Bruce  was  one,    Tbe  matt^ 
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was  oompromised  by  Watt  assigning  his  interest  in  Mayss.isis. 
the  cai^  to  the  defenders  for  3000/.  of  which  Bruce  ^^— v— ^ 
paid  333/. 

The  partnership  of  Bruce  and  Ogiivy  having  been 
dissolved,  the  latter  brought  his  action  against  the 
former  for  two  sums,  amounting  together  to  about 
100/.  Brace  alleged  that-  the  compromise  with 
Watt  was  on  the  partnership  account^  and  that 
Ogiivy  was  liable  to  him  for  a  third  of  the  above 
snm,  which  he  had  paid  to  Watt,  and  which  more 
than  covered  his  debt  to  Ogiivy :  he  therefore 
pleaded  compensation. — ^The  Court  of  Session  de- 
cided ia  iavourof  Ogiivy,  the  Pursuer,  and  Bruce 
appealed. 

Ogiivy  had  alleged  in  the  Court  below,  that  he 
was  no  party  to  the  compromise,  and  that  it  was  not 
entered  into  on  the  partnership  account  Bruce 
oiered  to  prove  that  it  was,  and  gave  in  a  printed 
oondescendance  of  the  fi3u:t8,  which  the  Court  must 
of  course  have  thought  not  sufficient  to  make  out  his 
case,  as  they  rejected  the  proof.  A  question  had 
been  raised  whether  the  spoliation  did  not  vitiate  the 
whole  transaction,  but  from  the  manner  in  which 
the  action  in  the  Admiral's  Court  terminated^  no« 
thing  appeared  to  have  turned  upon  that. 

Lord  Eldon  (Chancellor).  The  Court  below  ap-  Judgment. 
pears  to  have  taken  it  for  granted  that  the  Respond- 
ent could  prove  every  thing  he  said,  and  that  the 
Appellant  oould  prove  nothing.  The  interlocutors 
must  be  reversed,  and  a  conjunct  probation  ordered 
to  be  allowed,  unless  the  parties  can  settle  the  mat- 
ter ia  some  other  way. 
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FROxM  SCOTLAND. 

APPEAL   rROM  THE   COURT  OF   SESSION. 

The  Go™™or  ana^mj^^y  of  .he|^  ^^^,,. 

Watson Respondent. 

Mar.  15, 18 IS.  Agent  for  the  Bank  of  Scotland,  also  carrying  on  the  buMness 

^^— v^-— ^       of  a  banker  on  his  private  account,  receives  money,  for 

BKSK  AGBN-        wliich  hc  glvcs  a  receipt,  which  docs  not  purport  on  the 

^^'  face  of  it  to  be  given  for  the  Governor  and  Company  of  the 

Bank  of  Scotland.     Agent  becomes  insolvent.    Question 

whether  the  Bank  is  bound  by  the  act  of  its  agent,  the 

holder  of  the  security  supposing  that  he  was  deiding  virith 

the  Bank  of  Scotland  ? 

XN  1792,  James  Smith,  and  John  and  Colin 
Smith,  his  sons,  were  appointed  agents  for  the 
Bank  of  Scotland,  at  Brechin,  where  they  transacted 
the  business  of  the  bank ;  and  also  private  banking 
business  of  their  own,  though  (as  was  alleged)  with- 
out the  knowledge  of  the  bank,  till  the  year  1 803, 
The  Bank  re-  when  they  became  bankrupt.     The  vouchers  which 

fuses    to   dw-  •ic^'i  ir?  1  jt  n     t 

charee  the  were  given  by  Smith  and  Sons,  as  the  Agents  of  the 
whidi^did  not  ^^^^f  were  discharged  by  tlie  Bank ;  but  they  re- 
purport  to  be  fused  to  di3charge  those  which  did  not  purport  to  be 
alidSonsas"  granted  by  Smith  and  Sons  as  their  agents.  The 
their  agents.     Respondent,   therefore,   brought  an   action  in   the 

Action  by  the   ^     '^^     r  o       •  •        •      fu  /j     i 

Hespondeot.  Court  of  Scssion,  avcmng  m  the  summons  (declara- 
tion) '^  that  he  had  lodged  with  the  Bank  of  Scot- 
land 60/.  sterling,  cpnformable  to  receipt,  dated  at  the 
Bank-office,  at  Brechin,  and  signed  by  James  Smith' 
and  Sons,  who  were  at  that  time  agents  there  fi>r 
the  said  bank,"  and  concluding  for  decree  against 
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the  Appellants,  for  payment  of  the  said  sum  of  6oL  Mar.i5,i8i3. 

with  costs. — ^The  evidence  in  support  of  the  demand  ^■■"^^^^•^*-^ 

was*  an   unstamped  document,    in  the  words  and  cr. 
figures  following-^ 

**  Bank-office,  Brechin,  25th  March  180S. 

*'  Received  from  Mr.  James  Watson,   Brechin^ 
sixty-pounds  sterling,  at  his  credit,  bearing  interest 
at  the  rate  of  three  per  cent,  on  demand,  or  four  per    * 
cent,  if  not  returned  in  six  months. 

"  Smith  and  Sons.'* 

The  Court  decided  first  in  favour  of  the  Appel- 
lants^  but  afterwards  finally  decided  against  them, 
upon  which  they  appealed. 

The  question  in  this  case  turned  upon  two  points, 
1st.  Whether  this  receipt  being  unstamped  was  a 
good  foundation  for  an  action  ? — 2d.  Whether  sup- 
posing no  stamp  was  required,  or  that  it  were 
stamped,  it  was  such  an  instrument  as  would  bind 
the  Bank  of  Scotland? 

In  support  of  the  first  objection  to  the  document, 
on  the  ground  of  its  not  being  stamped.  Sir  S. 
Romilly  and  Mr*  Leachy  for  the  Appellants,  con- 
tended that  by  the  Stamp  Acts,  31st  G.  3.  c*  26— 
37th  G.  3.  c.  136*— 44th  G.  3.  c.  98,  such  do- 
cuments  as  the  present,  unless  stamped,  could  not 
fa^  pleaded  or  given  in  evidence,  or  admitted,  in  any 
courts  to  be  useful  or  available  in  law  or  equity,  as 
an  acknowledgment  of  debt.  It  was  true,  that  there 
was  an  exception  in  favour  of  receipts  given  by 
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Mar.  154181a.  bankers  for  money  lodged  with  them  merely  £or  safe 

'^"^"^^'••■^^  custody:  but  ip  this  inat^oce^  it  appeared  on  the 

cT.  face  of  the  iojitrument,  that  intcrc^  was  aUowed, 

which   rendered    the  receipt    an  agreement,    and 

brought  it  within  the  general  rule. 

In  regard  to  the  second  point,  it  was  contended, 
that  there  was  nothing  on  the  face  of  the  instrument, 
or  in  the  circumstances  of  the  case,  that  afforded  any 
ground  for  the  allegation,  that  the  Bank  was  bound 
by  this  instrument :  that  it  did  not  purport  to  bind 
the  Bank :  that  there  was  no  evidence  to  show  that 
the  money  had  been  applied  to  the  purposes  of  the 
Bank,  or  that  the  Respondent  understood  himself  to 
have  received  the  B4nk  security ;  and  that,  at  any 
rate,  the  Sipiths  were  limited  agents,  and  that  the 
Bank  could  not  be  bound  where  its  agents  bad  ex^* 
oeeded  their  authority.  The  Bank  had  by  public  ad-* 
vertisement,  and  by  placards  in  the  Agents*  Offices, 
apprised  the  public  of  the  limited  nature  of  the  au^^ 
thority  of  these  agents— That,  some  time  before  the 
present  document  was  given,  the  Bank  had  reduced 
its  rate  of  interest  to  3  per  cent,  upon  a  deposit, 
however  long  it  remained ;  but,  that  the  Smiths  in 
their  priviate  banking  concern  had  continued  the  old 
rate  of  interest,  allowing  4  per  cent,  when  the  money 
was  suffered  to  remain  for  six  months,  and  that  the 
present  document  was  of  this  last  description* 

Though  this  document,  then,  had  been  legally 
atamped,  it  still  could  not  have  bound  the  Bank 
without  further  evidence  to  show  that  it  was  given 
by  the  i|iniths  <u  the*Bank  Agents^  or  in  short  that 
it  was  a  transaction  with  the  Bank.  It  was  absurd 
to  say  that  the  Bank  was  bound  merely  because  the 


ON  APPEALS  AND  WRITS  OF  ERROR*  49 

instrument  had  been  given  at  the  Bank  AgenQy^  Uw.i5,iBi$t 
office,  as  this  would  make  the(D  liable  for  every      ^  -   ■  '^ 
traosaetion,  however  extravagant,  that  took  place  ct«^ 
within  its  walls.    As  to  the  instrument  beiiring  the 
words  <^  Bauk-oflfice,  Brechin,**  this  could  not  rent 
der  the  Bank  liable;  for  the  receipts  given  by  the 
Smiths,  confessedly  private  nomine,  had  the  words  in 
question. 

Assuming  then  that  the  Smiths  were  limited 
agents,  the  Appellants  referred  to  the  case  of  fenn 
md  Harrison^  3d  T.  Rep.  737,  and  to  Erskinc 
p.  3.  T.  3.  Sect*  35,  who  had  these  words :  '^  A 
mandatory  must  follow  the  precise  rules  prescribed 
by  his  employer ;  for  all  his  power  is  from  the  com* 
mission,  and  whatever  he  does  ultra  finti  mandati 
is  without  authority,  and  cannot  bind  his  constitu- 
ents. A  factor  cannot  pledge  goods  of  his  principid^ 
bis  duty  is  to  sell  {Newson  and  Thornton,  6th  T, 
Jlep.)  Thie  doctrine  held  by  some  of  the  Judgei 
below,  that  the  Appellants,  though  they  did  not 
know  of  the  private  banking  of  Smith  and  Sons, 
were  answerable  for  the  consequences  of  this  culpa 
lata,  on  the  ground  that  it  involved  them  }n  ^e 
charge  of  culpable  negligence,  was  ^utterly  irrecon** 
cileable  with  any  principle  of  law,  besides  that  it 
proceeded  upon  the  supposition  of  a  fraud  on  th^ 
Respondent  by  the  Smiths;  which  was  not  proved* 

The  Attorney  General  (now  Vice^Ghanoellor)^ 
and  Mr.  Adam,  for  the  Respondent,  argued,  thut 
the  document  in  question  was  a  good  one  within  the 
exception  of  the  Stamp  Acts,  which  exempted 
bankers*  receipts  for  moft^  .deposited  yntix  Uieo^ 
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Mar.  16,1813.  from  tHe  'duty :  that  the  clause  of  interest  could 
not  make  any  difference  in  the  case,  as  bankers*  re- 
ceipts in  Scotland  usually  had  such  a  clause ;  and 
the  Bank  of  Scotland  would  have  been  bound  by  the 
custom  to  pay  interest,  even  though  no  interest  had 
been  mentioned  in  the  document ;  and  that,  at  any 
rate,  the  instrument  was  a  good  one  against  the 
Bank,  since  if  a  stamp  was  required  the  Respond- 
-^ent  had  only  to  flay  the  penalty,  10/.  and  get  it 
stamped. 

As  to  the  second  point,  the  words  '^Bank  of 
ScotlandVoffice  *'  was  written  in  large  letters  on  ^ 
board  over  the  window  of  the  place  where  this  trans- 
action took  place,  and  naturally  led  the  Respondent 
jai  well  as  other  persons  to  conclude  that,  when  they 
deposited  their  money  there,  they  had  the  security 
of  the  Bank  of  Scotland.  The  Respondent  did  so 
imagine :  he  paid  in  his  money  bond  fide  to  the 
Bank ;  and  as  the  agents  had  a  general  authority  in 
matters  of  this  kind,  the  Banjc  was  liable,  though 
the  document  did  not  on  the  face  of  it  purport  to  be 
the  security  of  the  Bank.  The  Respondent  con- 
ceiving that  the  agents  had  a  general  authority,  and 
no  sufficient  notice  of  the  contrary  having  been 
given,  was  satisfied  that  the  agents  had  power  to 
bind  the  Bank  by  documents  of  this  kind.  The 
case  of  Fenn  and  Harrison  rather  favoured  the 
argument  of  the  Respondent,  and  in  that  case  it  had 
been  stated  by  some  of  the  Judges 'that  the  warranty 
of  a  horse  by  a  servant  would  bind  the  master, 
though  the  master  had  desired  him  not  to  warrant ; 
because  the  servant  had  a  general  authority. 

LcrdEldan  (Ci^ancellor.)     If  Justice  BuUer  had 
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a  horse  to  sell^  and  thought  he  would  be  bound  by  Mar.  15, 1813. 
the  warranty  of  his  servant^  though  desired  not  to  ^*— v^^^ 
warrant,  he  would  have  gone  to  market  himself  to  ct. 
see  his  horse  sold.    But  the  Judges  appeared  to 
have  made  a  distinction  between  horse  dealers  and 
others.     If  TaterSal  sent  his  servant  to  sell^  and  the  If  a  horse- 
servant  contrary  to  his  instructions  warranted,  Ta-  hU  Mrvant*o 
tersal  might  be  bound;  but  another  j^erson  (not  a  ?"^®*^||V 
horse  dealer)  would  not  be  bound  by  the  unau-  sires  him  not 
thorised   warranty  of  either  Tatersal  or  his  servant,  andyeuhe 
orx)f  his  own  servant,  he  having  only  given  a  par-  •ervant  dees 

^.     ,  ,       .  &         J    &  .    r-       warrant,  the 

t|pular  authority.  master  is 

Attorney  General  and  Mr.  Adam.  But  the  J^ot&pe"^*^ 
agents  here  having  ia  general  authority,  their  acts  «on  (not  a 
bound  their  principal,  though  unauthorized.  This  employrhU 
had  been  decided  in  a  variety  of  cases.  The  f"'*"^^^?^ 
general  authority  might  be  limited  by  proper  no-  his  horse,  and 
tice,  as  in  the  case  of  a  notice  put  up  in  his  of-  itS'tTwarrant, 
fice  by  a  carrier,  or  a  notice  in  the  newspapers.  But  *°**  ^^^  ^^' 

J  -  ,         .      * .  vani  or  agent 

the  mere  circumstance  of  a  general  notice  given  was  does  warrant, 
not  conclusive,  but  only  created  a  presumption  that  L/ bound/* 
the  individual  had  notice  of  the  limitation.     The 
general  notice  was  merely  admitted  as  evidence,  and 
it  was  left  to  the  jury  to  say,  whether  under  the  cir- 
cumstances, the  individual  had  notice ;  and  unless 
this  was  found,  the  general  notice  itself  was  not  suf- 
ficient.   Though  an  advertisement  was  inserted  in 
the  newspapers  in  1789,  this  was  previous  to  the 
Brechin  establishment,  and  not  notice  of  the  limi- 
tation to  the  people  there ;   the  advertisement  was 
never  repeated.     The  placards  in  the  office,  stating 
the  limitation  of  the  agents  as  to  forms  and  other- 
fvise^  were  not  sufficient  notice.     They  had  not 
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Mar.i5,i»it;  been*  pointed  out  to  the  attention  of  the  Respon-^ 
dent.  He  had  never  rend  them^  aiid  the  mo^t 
important  of  them  was  so  discoloured  with  smoke 
aa  to  be  hardly  legible.  The  limitations  upon  the 
agents  applied  to  other  instruments.  The  agents 
were  left  to  their  discretion  as  to  the  form  of  receipts, 
by  which  the  Bank  should  be  bound.  The  Bank 
itself  did  not  consider  its  rules  and  forms  indispen« 
sable,  for  at  the  agents*  office  an  accountant's  name 
was  not  signed  even  to  their  promissory  notes, 
though  required  by  their  notices,  it  having  been 
proved  that  there  was  no  accountant  at  Brechin,  and 
neither  at  the  agents*  nor  at  the  Bank-office,  at 
£dinbui|;fa,  was  the  Bank-seal,  (which  was  also 
required  by  their  rules)  affixed  to  their  receipts. 
The  Bank  therefore  had  no  right  to  insist  upon 
rules  which  had  evidently  fitUen  into  desuetude. 

Lard  Eldon  (Chancellor).  Would  not  «  Scotch 
Judge  be  as  much  surprised  to  receive  a  Bank  of 
Scotland  note  in  this  form,  as  any  of  us  would 
be  at  receiving  a  Bank  of  England  note  in  ^is 
way? 

Attorney  General  and  Mr.  Adam.  The  general 
law  was  unquestionably  in  favour  of  the  Respondent. 
The  granting  of  receipts  was  an  act  for  which  Bank 
Agents  were  usually  appointed,  and  it  was  not  there- 
fbre  tiltra  fines  mandati.  It  was  qua  Agents  that 
the  fraud  was  practised,  and  therefore  the  Hank  was 
liable  under  the  well  known  obligation  of  quasi  e.r 
delicto.  For  the  principles  bf  the  liability  of 
masters  for  servants,  they  here  cited  Blackstone, 
vol.  1.  b.  1.  chap.  14.  p.  429.— Voet.  ad  Tit.  ff. 
de  Instit.  Act.— Stair,  b.  1.  Tit.  ia~19.-— Black- 
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stone,   b.  1.  Tit.  8th,   30  and  36. — ^Principles  of  Mw.\b,h\$. 

Equity,  vol.  1.  b.  1.  part  1.  p.  63. — Paisley  Bank-'   ^**^v— ^ 

ing  Company  against  Scott ,  &c.  20th  June,  1798).  ct. 

The  Respondent,  in  his   minute  to  the  Court  of 

Session,  distinctly  offered  to  prove,  by  persons  of 

dl  descriptions,  in  and  about  Brechin,  that  no  one 

had  ever  heard  of  the  private  banking  of  the  Smiths, 

or  knew,  or  supposed  that  these  people  had  ever 

in  their  lives  issued  from  the  Bank-office  a  docu* 

ment  which  did  not  bind  the  Bank  of  Scotland. 

Though  the  obligation  to  pay  interest  at  4  per  cent. 

after  having  been  scored  out  of  the  receipts  for  some 

short  time,  subsequent  to   the   regulation  of  the 

Bank  to  receive  their  rate  of  interest,  was  after* 

wards  allowed  to  remain  no  inference  unfavourable 

to  the  Respondent  ought  to  be  drawn  from  that  cir- 

eumstance,  because  the  Bank  might  vary  its  rate  of 

interest  again ;  and  there  was  nothing  in  this  that 

ought  to  have  roused  the  suspicion  of  the  Respon-** 

dents  and  others,   who  considered  themselves  as 

dealing  with  the  Bank. 

Sir  S.  Romilly  in  reply. — ^The  stamp  acts  ex* 
pressly  subjected  to  the  duty  documents  bearing 
interest  as  this  did.  The  Judges  of  the  Court  of 
Session  had  evidently  proceeded  upon  the  supposi- 
tion, that  a  fraud  had  been  practised  on  the  Re« 
spondent,  by  the  Smiths,  of  which  however  there 
was  no  proof.  There  was  no  evidence  whatever  to 
show,  that  the  Respondent  and  others  in  his  situa* 
tion  considered  themselves  as  dealing  with  the 
Bank  of  Scotland,  and  not  with  the  Smiths  as  pi- 
vate  bankers :  that  he  ceuld  not  believe  the  Judges 
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Mar.i5>i8i3.  to  bave  said  some  things  which  had  been  attris 
^"■""v'"""^  buted  to  them.     They  had  been  stated  as  speaking 
cy.  of  their  own  knowledge,  of  what  was  the  practice 

of  the  Bank,  making  themselves  witnesses.  The 
object  of  this  action  was  to  make  a  limited  agent 
liable  as  a  general  one,  and  that  too  upon  a  docu- 
ment in  which  the  agent  did  not  represent  himself 
as  such. 

Mar.^^,^813.  Xon/  Eldon  (Chancellor).  There  were  two  ques- 
tions  in  the  case  :  1  st.  Whether  the  document  wa9 
Whether  such  as  would  bind  the  Bank,  supposing  it  stamped, 
?^?p*t8^r^  or  that  it  did  not  require  a  stamp  ;— ad.  Whether 
money  lodged   it  was  invalid  on  account  of  its  not  being  stamped* 

with  them  arc     .    ^  ,  ,        ,  .        />  »    i      i  i 

vrithin  the  ex-  A  fcw  words  as  to  the  last  pomt  nrst — It  had  been 
Stomp" Acls*^    said,  that  the  receipt  carrying  interest  was  an  agree- 
notwithstand-  ment,  and  therefore  ought  to  have  been  stamped; 
ing  a  clause  of  to  which  it  was  answered,  that  Bankers'  receipt^ 
interest?         ^^^  excepted,  and  that  the  rate  of  interest  was 
usually  inserted  in  the  Scotch  Bank  receipts ;  and 
that  these  Banks  would  have  been  liable  by  the 
custom  to   pay  interest,  though  the  rate  had  not 
been  inserted.    He  did  not  however  consider  himself 
called  upon  in  the  present  case  to  decide  that  point. 
Nothing  on         As  to  the  other  point,  there  was  nothing  in  this 
document  to     document  that  showed  it  to  be  that  of  the  Bank  of 
shewthaji^jt^   Scotland,  unless  their  Lordships  were  prepared  to 
riiyofthe        say  that  *' Bank-office,  Brechin,**  meant  the  same 
°  *  thing  as  the  words  "  For  the  Governor  and  Corn- 

Nothing  in      pany  of  the  Bank  of  Scotland."     There  was  no- 
Bank  agency    thing  peculiar  that  he  knew  in  Bank  Agency,  to 

toukeitout         ,        .^  -     ,  ,        ,  ,  1. 

of  the  general   take   it  out  of  the  rulc  that  the  agent  could  not 
aglnt^could^    bind  his  principal  beyond  the  limits  of  his  authority. 
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The  Chief  Justice  (Ellenborough)  had  sat  at  the  Mar.f6,]8i3. 
table  at  the  hearing  of  this  case,  and  had  observed  ^-^^v— ^^ 
that  if  it  had  come  before  him,  it  would  not  have  cy. 
occupied  more  than  ten  minutes.     There  were  other  not  bind  his 
cases,  it  was  said,  depending  upon  it,  but  of  that  yond'Se  U- 
they  qould  take  no  notice;  though,  from  the  nature  "hori^^*^**"' 
of  the  transactions,  he  should  rather  suppose  that  ^ 

each  of  them  must  be  governed  by  its  own  peculiar 
circumstances.     There  were  a  variety  of  consider-  Thccirctim-* 

^  1     •  ^  ^  ^    J     A         •  stances  here 

ations  and  circumstances  stated,  to  raise  a  presump-  not  sufficient 

tion  in  favour  of  the  Respondent ;    but  all  of  them  p^^uj^p^on 

appeared  to  him    insufficient    to   show  that   this  that  this  doco- 

was  an  instrument  by  which  the  Bank  could  be  given  as'the 

bound.      It  was  his  opinion,  therefore,^  that   the  ™"*^'''^""'3;; 

r  ^  '  when  no  such 

judgment  of  the  Court  of  Session  ought  to  be  re-  thing  appear- 

_.         1  cd  upon  the 

V««^.  faccofit. 

Lord  Redesdale  concurred  in  that  opinion ^  The 
question  as  to  the  necessity  of  a  stamp,  had  better 
perhaps  be  left  open,  since  there  was  no  necessity 
for  deciding  it  in  this  ci^se  t  but  as  to  the  instru^ 
ment  on  which  the  action  was  founded*— suppose 
the  Bank  had  become  insolvent,  and  that  Smith 
had  remained  solvent^  could  the  holder  have  by 
such  an  instrument  as  this  succeeded  in  an  actipn 
against  the  estate  of  the  Bank  ?  It  was  clear  he  could 
not. 

Tbe  jo^gmient  of  th^  Court  below  was  accordingly 
reversed. 

Agent  for  Appellants,    Chalmer. 

Agents  for  Respondent,  Sfottxswoodb  and  Robsrtsok. 

TOJUl.  X 
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FROM  SCOTLAND. 

RKDrsAHN^  Eftqaire — Appellant. 

Fke&ur,  Somervau^  and  others — Respondents^ 

WflXTHn  a  latent  equity  can  preml  against  an  intimrted 
ass^;natioo. 


I%96,i8id.  JLtOKD  ELDON.  This  is  a  most  important  case^ 
^'-— ^v^*— ^  especially  as  it  concerns  the  interests  of  the  com- 
^JJJ,^"     merciai  part  of  the  community  in  both  kmgdoms. 
TxoK.  David  Steuart,  merchant  in  Leith^  was  ostensible 

owner  of  a  share  in  the  Edingbur^  Glass-house 
Company^  which  is  not  a  corporate,  but  a  private 
society.  By  the  regulations  of  this  company^  their 
shares  could  be  held  by  individuals  only,  and  there- 
fore the  jshare  in  question  stood  in  the  company's 
books  in  the  name  of  Steuart  indiiddually,  though 
purchased  by  him  Smt  the  house  of  ^  Allan,  Steuart, 
and  Company,**  in  which  he  was  a  partner.  That 
partnership  was  dissolved^  and  another  fonned 
under  the  firm  of  '^  David  Steuart  and  Oompany,"* 
of  which  Steuart  and  Somervail  were  the  only  part- 
ners. Hie  share  in  question  remained  widi  this  new 
company,  who  purchased  an  additional  portion  of 
glass-bouse  stock;  thereby  raising  the  amount  d* 
the  share  to  2000/.  This  last  partnership  was  dis*- 
solved  in  1796,  David  Steuart  having  become  bank- 
rupt. 

The  share  had  always  remained  in  the  name  of 
David  Steuart,  without  any  intimation  having  ever 
been  given  to  the  Glasa-house  Company  that  Somer- 
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vail  or  toy  other  person  had  iny  concern  with  it.  May$6,  isis. 
In  Augusts  1797,  Steuart  borrowed  1400/.  from  the   ^""^"v-"**'. 
Appellant^  and  to  secure  the  re<*payment^  as^gned  assisva* 
to  him  this  shar^ ;  **  surrogafmg  ajtd  substituting  '^^^^' 
**  Redfeam  in  security  as  aforesaid,  itt  his  full  right  ^^y;^^  *^* 
/*  and  place  in  the  premises^  with  power  to  sell  the  Glass-house 
"  share  at  any  time  after  the  term  of  payment,  upon  signeTio  the 
^*  giving  two  months  notice  to  Steuart,  the  cedent.    Appeilaut. 

Somervail  had  heard  of  the  intention  of  Steuart 
to  assign  the  stocky  and  wrote  to*him  oh  the  subject, 
but  without  effect.  The  assignation  was  intimated  Assignation 
in  the  proper  manner  to  the  Glass-house  Company  mafed?^* 
the  day  after  it  was  made^  but  it  did  not  appear  that 
any  entry  was,  in  consequence^  made  in  their  books. 
It  was  admitted^  that  in  this  transaction  Redfeam 
acted  optima  fide ;  that  he  actually  advanced  the 
money,  and  had  no  notice  that  any  other  person 
than  Steuart  had  any  concern  with  the  share  in 
question. 

After  this  transaction  had  been  completed,  Mr.  Somemil 
Somervail  insisted  upon  his  alleged  preferable  claim.  ferencVto^the 
to  thfe  whole  of  the  share,  as  being  the  property  of  "signce,  unon 
the  partnership,  and  subject  to  its  debts.     In  the  the  secret 
year  1800,  Mr.  Archibald  Geddes,  the  manager  of  *""^' 
the  Glass-house  Company,  raised  an  action  of  mul- 
tiple poinding  (corresponding  to  the  English  Bill 
of  Interpleader)  to  have  the  right  ascertained,  when 
the  bond  and  assignation,  and  instrument  evidencing   . 
the  intimation,  were  produced.     On  the  2Qth  June^ 
1801,   the  Lord  Ordinary  (Craig)  pronounced  an  The  Lord  Op- 
interlocutor  in  favour  of  the  Appellant.     Against  noImoeS'^fa- 
'this  interlocutor,  a  representation  was  made  on  the  \o"'«ftheas- 
part  €£  Mr«  Somervail,  on  which  parties  were  ap« 
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pointed  to  be  beard ;  but  Somervail  did  not  appear^ 
and  suffered  decree  to  go  in  absence.  Somervail 
however  kept  the  matter  open  by  two  or  three  short 
representations,  and  at  length  brought  an  action  of 
reduction  for  setting  aside  the  assignation ;  and  after 
his  death,  the  process  was  carried  on  by  his  repre- 
sentatives. The  two  actions  were  conjoined  and 
heard  together  before  the  Lord  Ordinary  (Craig), 
who  on  the  11th  January,  1803,  again  pronounced 
in  favour  of  the  Appellant.  This  interlocutor  having 
been  repeatedly  adhered  to  by  the  Lord  Ordinary, 
the  pursuers  preferred  their  petition  to  the  Court, 
who  having  advised  the  same  with  answers,  pro- 
pounced  against  the  Appellant ;  and  upon  a  petition 
by  the  Appellant  to  alter  this  interlocutor,  they  ad- 
hered to  it,  and  remitted  to  the  Lord  Ordinary  to 
proceed  accordingly.  The  Lord  Ordinary  then  pro- 
nounced in  favour  of  the  representatives  of  Somer- 
vail. From  these  last  interlocutors,  Redfeara  ap- 
pealed to  the  Lords. 


Sir  S.  Romilly  and  Mr.  Thomson  (for  the  Appel- 
lant). The  question  was  a  most  important  one, 
especially  to  the  commercial  part  of  the  community. 
Their  Lordships  must  of  course  decide  according  to 
law ;  but  if  this  decision  of  the  Court  below  should 
be  allowed  to  stand,  the  greatest  possible  opening 
would  be  afibrded  to  fraud  and  deception.  A  person 
appearing  to  all  the  world  as  the  only  owner  of  a 
transferrable  subject,  after  having  disposed  of  it  for 
valuable  consideration  to  a  purchaser  who  could  not 
by  any  diligence  discover  the  fipaud,  had  only  to 
allege  a  secret.trust  to  defeat  the  whole  transaction. 


ASfilOVA* 
TIOH. 
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By  the  law  of  Scotland,  the  assi^ation,  though  tdzysd,  I813. 
valid  in  the  hands  of  the  assignee  as  against  the  cedent  ^— -y— -^ 
(assignor),  from  the  moment  it;  took  place,  was  not 
valid  as  against  third  persons  until  intimation  had 
been  given  to  the  Company.  When  this  intimation 
was  given,  the  share  became  the  complete  legal 
property  of  the  purchaser,  and  was  valid  not  only 
against  creditors,  but  also  against  any  prior  Assignee^ 
who  had  given  no  intimation. 

Their  Lordships  would  find  from  the  proceedings, 
that  Somervail  himself  had  no  doubt  whatever  but 
Steuart  had  full  power  to  dispose  of  the  share  ;  for 
he  knew  of  the  intention  a  considerable  time  before 
it  was  executed,  and  might  have  prevented  it  by 
applying  to  the  Glass«house  Company  if  he  thought 
he  had  any  right  to  do  so.  He  hacl  written  to  Mr. 
Steuart,  stating  that  he  intended  so  to  apply,  but 
did  not  do  it,  because  he  was  sensible  that  Steuart 
had  the  full  power  of  disposition.  It  was  argued 
on  the  other  side,  that  no  assignment  could  be 
made  of  a  personal  right  (chose  in  action),  except  sub- 
ject to  every  eX}uitable  demand  on  the  property;  and 
that  the  Appellant  could  only  take  the  share  in  ques- 
tion subject  to  the  preferable  claim  of  Somervail,  and 
they  cited  several  text  writers  and  cases  in  support 
of  this  doctrine.  But  they  had  made  a  total  mistake 
in  two  points  t  First,  this  was  not  a  personal  right 
or  mere  chose  in  action,  but  was  assignable  like  the 
shares  of  any  great  joint  stock  company,  such  as  the 
Bank.  Bank  stock  was  indeed  in  some  sense  a 
chose  in  action ;  but  it  was  as  transferrable  as  any 
moveable  by  delivery.  Secondly,  if  it  were  a  chose 
in  action,  it  would  be  subject  only  to  the  demands 
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May35, 1819.  of  the  debtor  in  respect  of  it,  but  not  to  those  of  a 
third  person.     A  bond  assigned  by  the  obligee  is 

Af^siGvZ''  subject  to  the  demands  of  the  obligor  upon  it,  but 
not  to  those  of  a  third  person.  This  rule  was  per- 
fectly rational ;  the  assignee  might  go  to  the  debtor 
and  ascertain  what  claims  he  might  have  upon  the 
matter  assigned  ;  but  it  was  impossible  he  could  use 
(he  same  precaution  in  regard  to  all  mankind.  The 
passages  from  the  text  writers,  and  the  cases  cited 
by  them,  referred  entirely  to  the  demands  of  a 
debtor  in  respect  of  a  security  so  assigned  by  his 
preditor.  By  the  common  law  of  Scotland,  the 
^creditor  was  bound  to  give  notice  to  the  debtor  of 
puch  an  assignment.  It  was  a  solemnity  necessary 
to  complete  the  validity  of  the  transaction. 

They  had  argued  on  the  other  side  in  the  Court 
below,  that  this  share  was  a  trust  for  the  partnership ; 
but  if  any  trust  at  all,  it  was  a  secret  trust,  and  the 
question  was,  whether  their  secret  trust  could  prevail 
against  tlie  Appellant's  open  claim.  They  ought  to 
have  intimated  the  trust  to  the  Glass-house  Company, 
ivhich  in  this  case  was  the  debtor,  in  order  to  give  it 
validity.  This  they  had  not  done.  The  partnership 
was  dissolved  too  at  the  tin^e  of  the  assignation,  and 
even  if  Redfeam  had  had  notice  of  the  alleged  secret 
trust  before,  he  would  have  been  justified  in  consider* 
ing  the  share  as  belonging  to  David  Steuart  alone, 
after  the  dissolution  of  the  partnership.  But  suppose 
the  partnership  had  not  been  dissolved,  and  Redfearn 
had  notice  of  the  trust  (which  he  had  not  in  fact),  still 
the  assignation  of  this  share  would  have  been  good 
against  the  partners,  as  it  was  made  by  one  of  themr 
selves  for  valuable  consideration^  and  there  was  no 


ON  APPEALS  AND  WMTS  OF  ERROR.  55 

pretence  for  saying  that  the  transaction  was  vitiated.  MaysG,  laia. 

by  fraud.    By  the  Law  of  England  one  partner  ' v— ^ 

niigKt  no  doubt  bind  the  firm  under  the  above  cir-  IJsigha" 
cuDQstances ;  and  he  cited  Erskine,  B.  3.  T,  3.  sect  '^^^^^ 
fO.,  where  it  was  stated  as  the  Law  of  Scotland, 
that  a  partner  so  disposing  of  the  partnership  pro^ 
perty  was  answerable  to  the  other  partners,  but  that 
the  purchaser  was  secure. 

It  was  admitted  that  David  Steuart  appeared  to  be 
the  sole  owner  of  this  share,  and  that  he  assigned 
over  tlie  security  absolutely,  for,  by  the  Law  of  Scot- 
land 5  after  intimation  the  property  was  as  completely 
tranaferred  as  a  moveable  by  delivery.  By  the  for- 
mal notice  to  the  Company  following  the  asstgnationi 
the  cedent  (assignor)  was  entirely  denudied  of  the 
property.  It  was  a  remarkable  feature  in  the  Law 
ol  Scotland  respecting  matters  of  this  kind,  that 
though  the  cedent  devested  himself  by  assignation, 
yet,  if  the  subsequent  intimation  was  delayed,  he 
might  make  another  assignation,  and  if  this  was 
regularly  intimated,  it  would  prevail  against  the 
prior  assignation  where  that  solemnity  had  been 
Delected, 

The  right  of  a  creditor  might  he  qualified  by  a 
eounter-claim,  entering  into  the  nature  and  essence 
of  the  obligation,  as  in  the  case  of  a  bond  creditor 
giving  a  back^bond.  The  obligation  on  the  debtor 
was  minus  the  counter-claim  on  the  creditor.  There 
was  another  class  of  obligations  of  a  different  de- 
scription. Of  that  kind  was  the  claim  of  a  prior 
assignee  without  intimation,  which  was  good  against 
the  cedent,  but  not  against  a  subsequent  assignee 
who  had  completed  his  right.    Of  this  descripti<Hi 
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Mays6,isi3.  toOj  Were  the  various  claims  of  creditor^,  who  had 
'^"*"*v— -^  not  used  the  proper  diligence,  and  such»  in  the  pre^ 
A68ievA-  ^nt  case^  was  the  claim  of  the  partnership  oi  Steuart 
7'^^*  and  Company,  a  claim  which  had  not  been  inti- 

mated,  and  was  of  no  validity  against  an  assignation 

which  had  been  intimated, 

Mr.  Leach  (for  the  Respondents).  It  was  ad^ 
mitted  that  the  share  in  question  was  die  property 
of  David  Steuart  and  Company;  and  though  the 
partnership  had  been  dissolved,  it  was  the  property 
of  the  partnership  until  the  whole  of  its  dd>ts  were 
paid.  Suppose  it  were  a  case,  of  English  law.*n-Tbe 
equitable  right  of  the  Company  stood  in  the  name 
of  Steuart  alone,  and  he  attempted  to  assign  it  for  his 
own  purposes.  What  would  be  the  effect,  if  Bank, 
South  Sea,  or  any  other  stock  were  assigned  in  this 
way  ?  If  it  rested  in  mere  assignment,  without 
transfer  in  the  books,  .what  would  be  the  right  of 
the  assignee  ?  The  assignor  would  be  a  trustee  for 
the  assignee,  to  execute  for  him  all  tb^  beneficial 
interests  that  he  could  part  with«  But  suppose  the 
assignor  had  no  beneficial  interest,  the  assignee  in  th^t 
case  would  be  merely  a  second  cestui  que  trusty  with 
an  interest  subject  to  the  prior  equitable  claim.-r 
Here  then  was  a  prior  equity  in  the  Respondent, 
Someryail ;  and  the  Appellant  could  only  demand 
what  should  remaiix  to  Steuart  fiiter  winding  v^  the 
partnership  concern. 

The  law  of  Scotland  was  originally  the  same  witli 
that  of  England,  with  respect  to  the  assignee  of  a 
)>ond.  The  assignee  was  procurator  in  rem  suam, 
di^d  ^w\d  Qnly  sue  upon  the  bond  iii  the  naqie  vf 
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the  ^asignor,  or  principal.    Now,  however,  by  the  May26>i8i3. 
law  of  Scotland,    the  assignee   might  sue  in  his    ' v— ^* 

.  TRUST  AITH 

own  name ;  still,  however,  nothing  was  transferred  assic^ha^ 
but  a  right  of  action,  and  the  liberty  to  sue  in  his  '^^^^' 
own  name  instead  of  that  of  the  principal.    But 
they  contended  on  the  other  side  that  the  absolute 
property  was  transferred  by  their  assignment,  as 
much  as  that  of  moveables  by  the  delivery,  or  land  • 
by  the  conveyance :  and  that  they  held  it  in  the 
same  way  against  all  secret  trusts.    This  was  the 
question  to  be  examined. 

Chancellor.  By  what  suit  could  Somervail  have 
enforced  his  claim  against  his  partner  Steuart  ?    * 

Mr.  Leach.  In  England  it  must  have  been  by  bill 
in  equity,  as  one  partner  could  not  bring  an  action 
against  another.  The  Court  of  Session  being  a  cpm* 
pound  court  of  both  law  and  equity  must  hav^  some 
mode  of  settling  the  rights  of  partners,  as  against 
each  other.  What  that  form  was  he  could  not  then 
Stat^.  * 

Chancellor.  The  Court  of  Session  had  completely 
reduced  the  deed,  considering  it  as  an  absolute  legal 
transfer.  At  any  rate  it  ought  not  to  have  been 
entirely  reduced,  for  even  if  the  view  taken  of  it  by 
the  Respondent  should  be  correct,  Mr.  Redfeam 
had,  in  respect  of  it,  a  claim  upon  what  might  re-  .  '  . 
main  to.  Steuart  after  closing  the  partnership  ac« 
ix>unts. 

ilir.  Leach.  They  had  no  objection,  on  the  part 
of  the  Respondent,  to  a  declaration  that  it^^uld 
only  be  reduced  pro  tanto.  All  they  contended  fo! 
was,  that  the  share  in  question  ought  to  be  subject 
|o  (heir  prior  c^im  $s  far  as  that  claiqji  went^ 
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May  86,\s\2.      Zord Redcsdole.    The  question  was^  whether  the 
*  ^«— -V— >*  intitnated  assignation  did  not  extend  to  a  complete 
AMi'oiu"     tranfer ;  and  whether  the  security  was  not  therrfore 
Tiow.  the  same  as  if  a  complete  sale  for  valuable  consider- 

ation had  taken  place.  The  action  went  to  the  total 
reduction  of  the  bond.  Could  they  have  succeeded 
in  the  multiple*poiading  without  the  reduction. 

Mr.  Leach.  The  Scotch  C!ourt  thought  not :  and, 
here  the  bill  of  interpleader  did  not  decide  the 
right  of  the  parties ;  but  only  put  the  right  in  a 
train  of  being  decided  by  some  other  process. 

Chancellor.  It  appeared  by  the  articles  of  part- 
nership of  the  Glass-house  Company^  that  the  partp 
nership  of  Steuart  and  Company  could  not  be  owners 
on  the  books.  If,  then,  the  Glass-house  Company 
made  it  a  part  of  their  contract  that  their  shares 
should  be  held  only  by  ostensible  individuals,  and 
that  none  of  these  secret  trusts  should  be  set  up, 
would  not  the  Glass-house  Company  lose  the  effect 
of  that  provision  if  the  individual  could  not  abso- 
lutely assign  ? 

Air.  Leach.  No  doubt  but  a  company  might 
make  a  provision  that  their  shares  should  be  held 
by  individuals  not  only  in  name  but  in  interest,  as 
in  the  case  of  some  of  the  Fire  Companies  here, 
-But  as  he  understood  the  articles  of  the  Glass-house 
Company,  the  provision  was  merely  that  each  share 
should  stand  in  the  name  of  an  individual,  without 
reference  to  the  interest,  any  farther  than  that  it 
shoiild  be  represented  on  their  books  by  an  indivi- 
dual. It  was  not  likely  that  trusts  should  be  ex- 
cluded, since,  by  such  a  regulation,  the  Company 
yroulcl  deprive  diemselves  of  one  obvious  mode  pf 
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increasing  their  capital.     It  was  alleged  on  the  part  May  iQ^\s\3. 
of  the  Respondents,  and  not  denied^  that  Steuart   "-^^^---^ 
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never  pretended  that  he  purchased  for  himself  alone;  assiona- 
and  that  the  Glass-house  Company  were  aware  of  ^^?^' 
the  trusL     But  he  submitted,  that  as  the  articles 
were  not  introduced  into  the  pleadings,  they  ought 
not  to  be  noticed  at  alK 

Reverting  to  the  course  of  his  argument,  he  in-  . 
sisted  that  neither  by  the  Law  of  England,  nor  that 
of  Scotlaml,  could  a  trustee  assign  a  greater  interest 
than  he  himself  had  ;  and  he  put  this  case  :  sup- 
pose he  (Leach)  gave  a  bond  to  A.  an  executor,  fc^ 
the  repayment  of  money  lent :  that  the  money  ad- 
vanced by  A.  was  not  his  own,  but  taken  from  |he 
assets  of  his  testator :  that  A.  on  the  same  day  exe- 
cuted a  back-bond,  declaring  the  original  bond  to  be 
held  in  tru^t  for  those  claiming  under  the  will :  that 
A.  then  assigned  for  valuable  consideration  to  B. 
delivered  the  bond,  and  intimated  the  fact  to  him 
(Leach),  and  that  the  cestui  que  trusts  intimated  to 
him  not  to  pay ;  the  claim  of  the  cestui  que  trusts 
would  bjB  preferred,  as  they  had  a  prior  equity ;  and 
yet  here  the  competition  was  not  between  B.  and 
the  debtor ;  it  was  nothing  to  the  debtor  to  whom 
he  paid ;  the  competition  was  between  B.  and  the 
cestui  que  trusts,  and  they  might  successfully  con- 
tend that  A.  could  assign  no  higher  interest  than  he 
himself  possessed. 

The  counsel  for  the  Appellant  cited  neither  text 
writers  nor  cases  in  support  of  their  doctrine,  that  a 
prior  equity  could  be  defeated  by  a  subsequent  as- 
signment. What  »they  said  was,  that  the  passages 
from  text  writers,  and  the  cases  cited  on  the  part  of 


60  CASES  IN  THE  HOUSE  OF  LORDS 

Ma7f6,i8:s.  the  Respondents,  did  not  apply  to  the  present  case, 
'^■^*'>^''"*^  but  all  related  to  questions  between  the  debtor  and 
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AS9IONA-        creditor  in  the  obligation.     They  admitted  that,  as 
'^*°*'  to  the  Glass-house  Conyjany,    the  assignee  here 

could  only  be  in  the  same  situation  as  the  cedent 
(assignor),  but  shid  that  his  claim  was  complete 
as  against  the  cestui  que  trusts.  But  in  the  case 
which  he  had  put  above,  the  competition  was  not  be- 
tween the  original  debtor  and  the  assignee,  but 
between  the  assignee  and  third  persons,  the  cestui  que 
trusts ;  and  yet  the  claim  of  the  cestui  que  trusts 
would  be  preferred  by  the  Law  of  England,  and 
also,  as  he  contended,  by  the  Law  of  Scotland.  The 
I4IW  of  Scotland  was,  in  this  respect,  the  same  as 
the  Law  of  England,  with  the  exception  that  by  the 
Law  of  Scotland  the  assignee  of  a  bond  might  sue  in 
his  own  name.  Redfearn  was  not  a  vendee ;  he 
only  tool^  the  assignment  as  a  security,  and  he  was 
bound  to  give  two  months  notice  before  he  could  sell 
the  subject  of  the  assignment.  It  was  objected  that 
this  was  a  secret  trust ;  but  why  should  not  a  trust 
«  be  constituted  as  well  by  writing  in  the  partnership 
books  as  by  deed  ? 

In  answer  to  a  question  from  the  Chancellor,  Whe* 
ther  the  partnership  of  Steuart  and  Company  could 
have  interfered  in  the  sale  of  this  share  r  he  said  that 
they  could  not,  provided,  by  the  articles  of  the  Glass- 
house Company^  all  trusts  of  their  shares  had  been 
e^^cluded.  But  such  trusts  were  not  in  fact  excluded. 
In  regard  to  the  effect  of  the  intimation,  they 
took  it  for  granted  on  the  other  side,  in  arguing  that 
point,  that  the  share  had  at  first  belonged  to  Steuart 
individually,  whereas  the  very  reverse  was  the  fact^ 
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for  Steuart  was  only  a  trustee  for  the  partnership  of  May  s6,i8i3. 
Steuart   and  Company.     Then   they    said    that  a    ^-^v— ^ 
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partner  might  assign  the  partnership  property/  and  assigha- 
that  therefore  the  assignment  was  good ;  but  he  de-  '^^^^* 
nied  this.  A  partner  could  only  assign  in  things 
assignable  under  the  authority  which  he  had  to  use 
the  partnership  name ;  and  he  must  sign  .as  for  the 
Company.  Steuart,  however,  sighed  merely  as  an 
individual,  and  could  not  bind  the  partnership. 

Mn  Horner  (for  the  Respondent).  One  fact  had . 
not  yet  been  noticed,  which  was,  that  a  balance  due 
upon  the  price  of  the  share  stood  in  the  Glass-house 
Company*s  books  as  the  debt  of  Steuart  and  Com- 
pany ;  which  proved  that  the  share  was  understood 
by  the  Glass-house  Company  to  be  in  the  firm  of 
i^uart  and  Company.  This  fact  had  been  stated 
in  the  Respondents*  condescendance  and  had  not 
been  denied. 

Sir  S.  Romilly.  We  had  put  them  on  the"  proof 
of  that  allegation,  and  it  was  never  proved. 

Mr.  Horner.  The  Lord  Ordinary,  by  his  last  in- 
terlocutor, had  approved  of  the  accomptanfs  report, 
and  this  was  one  of  the  facts-  stated  in  it.  This 
proved  what  view  the  Glass-house  Company  had  of 
the  ownership  of  the  property.  The  very  form  of 
the  action,  indeed,  shewed  that  they  conceived  the 
share  might  be  held  by  an  individual  in  trust ;  for 
why  have  recourse  to  the  action  of  multiple-poind- 
ing,  if  they  had  conceived  that  by  their  articles  the 
share  belonged  solely  to  Steuart,  and  therefore  to 
his  assignee  ? 

With  respect  to  the  reduction  it  was  necessarily 
absolute.     A  partial  reduction  was  unknown  in  the 
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May  25,1813.  Law  of  Scotland.   The  ground  of  the  reduction  was^ 

**-— v-"-^-^   that  Steuart  had  no  right  to  assign.     The  reasons  of 

AssiGVA-^^     reduction  were  sustained  because  David  Steuart,  the 

"°*^-  cedent,  not  being  sole  owner  of  the  share  in  ques** 

tion,  had  been  guilty  of  a  breach  of  trust,  in  assigna 

ing  that  to  which  he  had  no  proper  title.     A  decree 

.in  multiple-poinding  would  not  be  sufficient;  for 

although   the  Gla^s-house  Company  might  salely 

pay  under  it  to  the  partnership  of  David  Steuart  and 

Company,  y^t,  as  long  as  the  assignation  remained 

unreduced,  they  needed  not  have  done  so  unless  they 

chose.     Steuart  might  be  intitled  to  a  balance  out 

of  the  partnership  fund,  but  no  specific  part  of  it 

could  be  his,  till  the  concern  was  wound  up ;  and 

consequently  his  assignee  was  not  intitled  to  hold 

this  assignation  against  the  partnership. 

The  facts  were  agreed  upon  in  the  Court  below, 
though  they  might  be  questioned  here  again,  from 
the  nature  of  the  appeal.  Some  dif&rence  had  now 
arisen  concerning  them.  This  was  one  of  the  many^ 
instances  which  proved  of  how  much  importance  it 
was  to  the  lieges  in  Scotland  that  they  should  have 
some  institution  similar  to  the  trial  by  jury  in  civil 
cases,  in  order  to  find  the  facts,  that  their  Lordships 
might  not  be  under  the  necessity  of  sending  causer 
back  again  on  this  ground. 

As  to  the  law  of  the  case,  that  had  been  decided 
in  their  favour  by  eleven  judges  against  two ;  by 
the  Law  of  Scotland  no  heritable  rights  that  re- 
quired infeofment  could  pass  without  n^stration. 
As  to  moveable  rights,  a  distinction  was  taken: 
where  the  ipsum  corpus  could  be  delivered,  things 
passed  by  delivery ;  where  the  corpus  couM  not  be 
delivered,  they  passed  by  assignation^;  andintima- 
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tioQ  was  necessary  to,  complete  the  transfer.    An  Mayed^isia. 
assignation  was  now  therefore  di&rent  m  Scotland,   ^^— v— ' 
from  an  assignment  of  a  chose  in  action  in  England.  AssievA- 
In  Scotland  it  was  a  direct  transfer  of  the  whole  '*'*°*' 
right,  title,  and  interest  of  the  cedent ;  and  an  as- 
signation,   indeed,    had  words   of  direct  transfer, 
which  were  not  to  be  found  in  an  English  assign* 
ment;  for  instance,  the  words  ''(surrogating  and 
substituting)  in  my  full  ri^ht  and  place,  in  th^pre-^ 
ndsesr    But  the  cedent  could  not  substitute  his 
assignee  in  more  than  his  full  right ;  nor  pass  to  his 
assignee  any  greater  interest  thto  he  himself  pos-» 
sessed.    Steuart,  in  the  present  case,   was  a  mere 
trustee :  and  where  a  cedent  appeared  to  be  a  mere 
trustee,  either  by  a  subsequent  declaration,  or  from 
the  resnlt  of  &cts  and  circumstances,  (for  the  judges 
admitted  that  it  made  no  difference  whether  the 
trust  was  constit,uted  by  deed  or  in  any.  other  way,) 
his  assignee  could  take   nothing  except  whatever 
beneficial  interest  belonged  to  the  cedent. 

To  prove  this  to  be  the  law,  the  following  autho* 
rities  were  cited  for  the  Respondent :  Macartney  v. 
Creditors  tf  Macredie,  26th  Nov.  1799- — Gray  v. 
Ferguson,  Slst  Jan.  1792 :  (these  two.  cases  were 
cited  in  illustration^  from  the  state  of  the  law  re- 
specting landed  property,  .of  the  common  law  prin^ 
ciple  respecting  the  transmission  of  personal  pror 
ferty.)  Stair,  b.  1»  t.  10.  sect.  16;  and  b.  4k 
t.  40.  sect.  21. — ^Bankton,  b.  4.  t.  45.  sect.  34 — 102« 
— Erskine,  b.  3.  t.  5.  sect.  10. — Keith  v.  Irvine, 
Durie,  23d  Dec.  l635. — Scott  v.  Montgomerie, 
Stair,  14th  Jan.  l663.  Diet  vol.  2.  p.  64.  voce 
Personal  and  ViesX.-^Streetv.  Hume  and  Bruntficldg, 
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May  s6,i8is.  Stair,  gth  June^  l66Q.—Gor^n  v.  Skeen  and  Cram^ 

" V ^  fordj  6th  Ally,  1676.  Diet.  vol.  2.  p.  64.— 3fflc- 

Imigva-^  kenzie  v.  IVaUon  and  Stuart ^  Stair,  5th  Feb.  1678. 
Tioii.  Monteith  v.  Douglas  andLeckie^  Forbes  and  Foun- 

tainhall,  8th  Nov.  17 10,  Erskine,  b.  3.  t.  6.  sect. 

J  g.,^Sir  S.  Baird  v.  Creditors  of  Hugh  Murray j 

Kaims,  4th  Jan.  1744. — Alison  v.  Fairholm  and 
/  Malcolm^  Nov.  1765. — Henderson  ©.  Gibson^  17th 

June,  1806. 

Sir  S.  Romilly  in  reply.  He  had  not  before  heard 
of  the  fact  that  tbe  Glass-house  Compatiy  considered 
•Steuart  as  a  trustee ;  but  at  any  rate  it  was  no  where 
stated  that  the  trust  had  been  intimated  to  them, 
and  therefore  the  Jact  was  immatenal. — He  stilt  said 
that  the  authorities  cited  on  the  other  side  were  en* 
tirely  inapplicable.    The  Appellant  was  called  upon 
to  produce  authorities  in  his  favour,  but  he  had  no 
occasion  to  produce  them  ;  he  had  got  a  legal  con- 
veyance.    When  he  heard  them,  on  the  other  side, 
insisting  upon  the  effect  of  an  intimated  assignation, 
he  could  hardly  help  thinking  that  they  had  forgot 
on  which  side  they  were  counsel.    That  was  exactly 
the  Appellant's  case.    The  Appellant  had  got  a 
complete  legal  conveyance,  by  an  intimated  assign- 
ation.    Their  trust  was  not  intimated;  and  their 
equitable  claim  could  not  prevail  against  a  legal  con- 
veyance.   The  Glass-house  Company  might  have 
the  strongest  reasons  not  to  allow  their  shares  to  be 
held  by  partnerships.     He  remembered  that  the 
house  of  Sir  Charles  Raymond  had   lost  several 
100,000/.'^  by  some  of  their  shares  being  held  by  a 
banking-house  partnership  which  had  failed,  and  th« 
5 


ON  APPEALS  AND  WRIXS  OF  ERROR.  CS 

house  of  Sir  Charles  Raymond  was  answerable  for  Maye6,i8i3. 
the  debts  of  that  partnership.     As  to  the  case  being    '— -^v-^-*-^ 

•  •  •  TRUST  AHD 

decided    against   the   Appellant   by   eleven  judges  assioma- 
againsttwo;  he  did  not  think  that  fact  very  mate-  '^^^^' 
rial.     Those  who  did  not  vote  were  to  be  taken  as 
being  on  the  side  of  the  Appellant ;  having  only  re- 
frained by  a  sort  of  judicial  politeness,  when  they  . 
ibund  that  the  majority  was  decidedly  against  them.  , 

But  he  had  himself  been  so  often  concerned  in  cases 
where  the  unanimous  decisions  of  the  Court  of  Ses- 
sion had  been  reversed,  that  he  was  not  apprehensive 
of  suflering  from  any  particular  bias  towards  the 
opinion  of  the  majority. 

Lord  Redesdale.     If  this  share  had  been  the  un-  Tuesday, 
qualified  property  of  Steuart,  no  doubt  it  wotfld  judgment.    * 
have  vested  in  Redfearn,  against  all  other  persons^ 
according  to  the  law  of  Scotland,  in  regard  to  this 
species  of  security.     The  extent  of  the  reduction 
did  not  appear,  whether  it  was  partial  or  absolute ; 
if  absolute,  it  could  not  be  supported,  as  Redfearn 
had  a  claim  upon  it,  at  least,  as  far  as  Steuart's  in-  of  the  Court 
terest  extended.     But  however  the  reduction  might  ^^'^^  5^' 

^        founded  on 

be  qualified,  the  interlocutors  appealed  from  were  principles  or 
not  founded  on  any  principles  or  decisions  applica-  caWe°to^^c'" 
ble  to  the  case.  ^*^- 

It  was  clear  that,  by  the  law  of  Scotland,  an  in- 
timated assignation  denuded  the  cedent  of  all  rights 
in  the  subject  of  which  the  assignation  was  made  ; 
and  as  far  as  he  could  learn  from  what  had  been  said 
at  the  bar,  and  from  his  own  researches,  there  was  -^^^^^^ 
no  dictum  nor  authority  of  any  description,  to  show  nor  authority 

,  .      .  1  •         .  •  r  of  any  kind  to 

that  an  intimated  assignation  for    onerous   cause  thewthaik- 

VOL.  u  F        , 


50  CASES  IN  THE  HOUSE  OF  LORDS 

Jane  1,  1813.  eould  be  defeated  by  a  latent  equity.    This  case 
^^~"*v— --^  was  therefore  a  Dew  one,  and  had  produced  in  the 
AssravA-        Court  below  a  new  decision,  establishing  a  new 
te"ie  ut        principle,    which  their  Lordships  would  probably 
could  defeat     not  be  Very  anxious  to  recognize,  viz.  that  a  latent 
J^/^"*^      equity,  however  unjust  in  its  application,  should  dc- 
^t  a  bond  fide    assignee.      No  notice   was  here 
given  of  the  secret  tru^t,  and  the  assignee  might  not 
be  able  by  any  diligence  to  ascertain  tlie  fact ;  it  was 
totally  different  from  an  assignment  by  an  executor 
of  his  testator  s  property,  as  that  carried  with  it  no- 
tice of  his  fiduciary  character. 
The  luthori-        But  the  Judges  below,  however  objectionable  the 
tiie Jud^  be-  decision  in   point  of  principle,    appeared  to  have 
th7in!dv«^^     conceived,  that  they  were  bound  by  the  authorities, 
bound,  had  no  The  first  text  Writer  cited  was  Lord  Stair,  b.  1 .  Tit. 
tiff  prMcnt  ^  ^O.  sect.  l6.     "  The  common  rule  of  law  is  more 
rational,  that  the  assignee  utiturjure  auctoris^  and 
is  no  better  case  than  the  cedent^  unless  it  be  in  the 
matter  of  probation,  that  the  cedent's  oath  will  not 
prove  against  him  nisi  injure  litigioso,  and  therefore 
in  pertonalibua  all  exceptions  against  the  cedent  are 
competent  against  the  assignee,  even  compensation 
itself  r  These  last  words  of  themselves  showed,  that 
Lord  Stair  was  s{)eaking  of  the  defence  that  might 
be  made  against  an  assignee  by  the  original  debtor, 
and  not  by  a  third  person.    Then,  after  stating  that 
personal  exceptions,  such  as  the  exceptio  doli  in  the 
Roman  Law,  are  not  effectual  against  singulsn*  suc- 
cessors in  feudal  rights.   Lord  Stair  added,  <<  But 
in  personal  rights^  the  fraud  of  authors  is  relevant 
against  singular .  successors,  though  not  partakers, 
nor  conscious  of  the  fraud  when  they  purchased. 
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because  assignees  are  but  procurators,  albeit  in  rem  Jaiiei,  isis. 
suanij  and  therefore  they  are  in  the  same  case  with    ^"-— v^— ^ 

TRUST  AND 

their  cedents,  except  that  their  cedents'  oaths  after  assiona^ 
they  were  denuded  cannot  prejudge  their  assignees;**  '^*®*' 
This  still  related  to  the  defence  that  might  be  made 
by  the  original  debtor  against  the  assignee,  and  hot 
to  the  claim  that  might  be  set  up  against  him  by^ 
third  person.  The  passage  from  Bankton  was  o^ 
the  same  description :— "  One  who  buys  from  ano- 
ther who  is  not  the  proprietor,  must  restore  it  to 
the  owner,  without  recovering  the  price  from  him  ; 
and  has  only  his  recourse  against  the  seller,  whose 
condition  he  ou^ht  to  have  knowui  Our  law  se« 
cares  persons  by  the  records,  as  to  lands  and  heri<« 
table  rights  constituted  by  infeofmeht,  so  that  they 
may  purchase  the  same,  safely ;  and  one  Who  pur« 
chases  the  species  of  moveables  from  the  proprietor, 
is  safe  against  all  his  personal  contracts  touching 
the  same  ;  the  modern  rule  being  that  mobllia  non 
habent  sequelemj  the  commerce  of  moveables  must 
by  such  means  be  obstructed :  but  as  to  personal 
rights  one  must  follow  the  direction  of  this  rule> 
and  inquire  into  the  circumstances  of  the  person 
with  whom  he  transacts  about  them.  In  those  hfe 
comes  only  into  his  author  s  place,  and  can  have  no 
better  right  than  he*  Utiturjure  auctoris,  accord*- 
ing  to  another  of  our  rules,  and  even  an  onerous 
purchaser  of  such  right  is  subject  to  all  the  objec- 
tions and  exceptions  that  lay  against  the  right  in  his 
author*9  person,  otherwise  vouched  than  by  his 
oath,  which  however  is  good  against  a  lucrative 
acquirer  of  the  same."  And  in  an  after  paragraph 
of  the  same  title^   Lord  Bankton  said^   ^'  All  eir   * 

F  2 
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Jonei,  1813.  ceptions    or    objections^   even   such  as  are  called 
^"*'"*^^""*^  merely  personal  in  the  civil  law,  that  lie  aeainst 

TRUST  AND  •'      a  o 

AS8IGVA-  the  author  in  personal  rights,  as  personal  bonds,  &c. 
are  good  against  his  assignees,  whether  for  a  valuable 
consideration  or  not/'  It  was  manifest  that  all  this 
applied  to  the  exceptions  or  counter  claims  which 
the  original  debtor  might  have  against  his  creditor, 
and  not  to  another  title  set  up  by  a  third  party  in 
competition  with  the  claim  of  the  assignee,  which 
was  the  case  here. 

The  whole  of  the  cases  cited  in  favour  of  the  Re- 
spondent, were  answerable  in  the  same  way.  One 
attempt  had  been  made  to  draw  an  inference  fa- 
vourable to  the  Respondent  from  the  law  in  regard 
to  stolen  goods,  sold  in  market  overt ;  but  the  ven- 
.dor  of  stolen  goods  sold  that  which  was  not  his,  and 
to  which  he  could  make  no  title  whatever ;  and  the 
general  principle  was,  that  the  original  owner  should 
have  his  property  back  again,  subject  to  the  pro- 
tection  which  the  law  afforded  to  sales  in  market 
overt.  But  in  the  present  case  Steuart  had  a  complete 
legal  title,  so  that  the  argument  had  no  application. 
'  But  the  law  was  in  principle  against  Somervail ; 
the  right  of  Somervail,  even  upon  the  Respondent's 
own  statement  of  his  case,  amounted  to  this^  that  he 
might  have  compelled  an  assignment  for  the  part- 
nership use  to  a  trustee.  By  the  rules  of  the  Glass- 
house Company,  he  could  not  have  compelled  an 
assignment  to  the  partnership  directly,  and  there- 
fore it  must  have  been  made  to  a  common  trustee. 
But  by  the  law  of  Scotland,  an  actual  assignation 
not  intimated  could  not  stand  against  a  second  as- 
4Hgnation  if  duly  intimated ;   and  even  an  arrest- 
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ment  excluded  the  assignee,  unless  his  assignation  June  i,  is  13. 
had  been  intimated.     So  in  a  competition   of  as-    ""— -v-— ^ 

•  .  ,  TRUST  AMD 

signees,  the  question  turned  upon  the  priority  of  assigna- 
intimation,  and  in  competition  of  assignees  and  ar-  '^^°^' 
festers,  upon  the  priority  of  dates  as  between  the 
arrestment  and  the  intimation.  Suppose  two  as- 
signees,— the  prior  assignation  is  not  intimated,  the 
second  is  intimated  ;  if  the  first  had  been  intimated, 
the  second  would  have  been  defeated  ;  but  for  want 
of  that  intimation  the  second  clearly  had  the  prefer- 
ence, for  his  author  could  not  controul  his  own  as- 
signation, and  the  debtor  was  bound  by  the  inti- 
mation. 

This  case  had  been  compared  to  that  of  an  exe- 
cutor assigning  the  debt  of  his  testator ;  but  the  re- 
seiTiblance  was  not  complete.  From  the  face  of  such  a 
transaction,  every  one  must  know  the  fiduciary  cha- 
racter of  the  executor,  and  that  the  assignment  was 
made  in  that  character,  unless  he  was  a  creditor 
and  had  a  right  to  retain, 

Somervail  carrying  his  right  to  the  utmost  pos-  a  person 
sible  extent,  could  not  be  in  a  better  condition  than  ^erTiafent"' 
an    assignee    without   intimation ;    and  Rcdfearn,  equUy  cannot 
whose  assignation  was  intimated,  had  clearly  the  condition  than 
preferable  right.     It  was  absurd  then  to  say,  that  a  ^"^hofcu 
person  having  the  qualified  right  of  a  latent  trust  maiion. 
should  be  preferred  to  Redfearn,  who  had  an  inti- 
mated assignment.     On  these  grounds  it  appeared 
to  him  that  the  interlocutors  appealed  from,  must 
be  reversed. 

Lord  Eldon  (Chancellor).  The.  question  arose 
respecting  the  right  to  a  share  in  the  Edinburgh 
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June  1,  1819.  Glass-bouse  Company,  purchased  for  a  partnerthipi 
^^^"v**^*^  but  in  the  name  of  an  individual  only,  legally  stand* 
ikssxovA-        ing  in  the  name  of  that  individual,  who,  ip  consi* 
T*<^>r«  deration  of  a  sum  of  money  assigned  the.  share  in 

question  to  a  third  person ;  vt^hich  assignation  was 
in  the  usual  manner  duly  intimated  to  the  Glass* 
house  Company,  from  whom  the  value  of  the  share 
was  due  and  owing.  Mr.  Leach  had  objected  to 
any  reference  to  the  articles  of  the  Glass-house 
Company  ;  but  when  they  had  to  consider  th^  law 
in  regard  to  the  transferrence  of  rights  to  real  and 
personal  property,  it  was  fit  that  they  should  asccr« 
tain  from  the  articles  how  far  this  share  was  assimU 
If^t^d  to  apy  o^her  personal  property.  It  appeared 
from  these  articles  that  this  Company  had  been 
formed  in  17^6,  for  twentyrone  yearsj^  and  after 
the  expiration  of  that  term,  had  been  continued  for 
such  indefinite  period  as  might  be  agreed  u]K>n; 
^he  termination  to  be  notified  by  eight  members, 
who  should  have  it  in  their  power  to  put  an  end  to 
the  society.  Their  property  consisted  of  real  estates, 
puch  as  land,  warehouses,  and  other  premises ;  and 
of  personal  or  nioveable  property,  such  as  bottles, 
debts  due  to  them,  &c.  It  was  proper  then  before 
deciding  upon  the  title  to  this  share,  to  consider 
how  far  tlie  interest  was  a  personal  debt :  it  could 
only  be  considered  as  a  personal  debt  in  this  way, 
that  in  as  much  as  no  singly  partner  could  put  an 
end  to  the  Company,  but  might  wjthdrav^  and  d.e» 
piand  the  value  of  his  share,  the  Company  must  b^ 
considered  as  his  debtors  to  the  amount  of  his  in- 
Theqpfstion    tercst,     If  then  ^h^  Glass  Company  was  the  debtor.  ^ 

here  i.o(  be-         ,  .  i  .  .  ■ 

^eeu  i^d  as;   \hQ  quest^oi^  here  vv^s  apt  between  the  assignee  an4 
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the  debtor,  but  between  the  assignee  and  a  person  Junei,  lais. 
setting  up  a  collateral  claim  in  the  nature  of  that  of  ''•^""v-— ^ 

.  -ii.T      •       •  •  •  i-    1   •       TRUST  AND 

a  cestui  que  trust.     No  intimation  was  given  of  this  assigna- 
clstim,  and  it  appeared  to  him  that  the  Glass-house  T^^^' 

^  1  1  n  '    T  •    %      ^    signec  and  the 

Company  was  not  bound  to  accept  of  it  if  it  had  debtor,  but 
been  given.   The  Glass-house  Company,  if  told  that  J^^'J^^nd 
this  was  claimed  as  partnership  property,  might  say  one  claiming 
that  they  were  not  bound  to  take  notice  of  any  in-  teral  tiile. 
timation  on  a  partnership  or  trust  account,  as  their 
articles  and  their  policy  admitted  only  of  their  shares 
being  held  by  individuals  absolutely.     They  might 
say  that,  if  an  assignment  were  made  of  a  share 
to  an  individual,  they  would  take  notice  of  it,  and 
receive  him  as  one  of  the  Company ;  and  even  then 
they  were  not  bound  to  receive  him,  for  they  might 
refuse  to  accept  of  him,  only  paying  him  the  value 
of  his  share. 

The  question  here  was-— not  between  a  debtor  of 
Steuart  and  his  assignee,  but  between  the  assignee 
and  one  possessing  a  secret  equity  ;  this  disposed  at 
once  of  the  argument  respecting  an  assignment  by 
an  executor. 

It  had  been  said  that  the  Glass-house  Company 
debited  the  partnership  of  Steuart  and  Company 
in  their  books  with  a  part  t>f  the  price  of  the  share 
in  question.  That  circumstance,  however,  did  not 
render  them  debtors  to  the  partnership  of  Steuart 
and  Company,*  for  others  were  to  be  governed  in 
their  proceedings  of  this  kind  by  the  known  rules 
and  policy  of  the  Glass-house  Company,  and  had 
nothing  to  do  with  the  manner  in  which  any  trans-  ^ 
action  was  entered  in  their  books  by  themselves, 
But  it  did  not  appear  that  this  secret  trust  had  ever 
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Junei,  1819.  been  intimated  to  the  Glass-house  Company  at  all, 
even  if  they  had  been  bound  to  accept  of  that  inti* 
mation,  which  they  were  not. 

He  would    ask  then  how  the  authorities  cited 

for  the  Respondent  could  possibly  apply?  A.  as*- 

signs  a  bond  to  B.  and  B.  to  C — ^C.  knew  that 

he  was  taking  that  of  which  no  part,  or  of  which 

some  part  or  the  whole  might  have  been  discharged. 

Utiturjure  auctoris.     He  took  what  interest  B. 

had  in  the  bond  and  no  n^ore^  and  this  was  no 

hardship^  for  it  was  his  fault  if  he  did  not  apply  to 

the  known  debtor  to  ascertain  how  that  matter  really 

stood.     So   with  respect  to  back-bonds  the   same 

answer  applied.     There  were  cases  of  back^bonds 

•upon  assignments  of  back  bonds ;  but  he  had  looked 

No  case  found  vcry  anxiousIy  and  carefully  to  see  whether  there 

^uhfci^^re-     ^^^®  ^^y  ^^^^^  whe/e  latent  equities  had  prevailed 

vailed  against   agaiust  intimated  assignations,  and  he  had  (bund 

intimated  a«-  a  •         a*  i  i  i    r»    ^ 

signaiiont.  none.  An  assignation  would  even  deteat  an  arrest'^ 
ment,  if  intimated  before  the  arrestment,  as  the 
The  effect  of  iarrestment  was  only  a  prohibitory  diligence.  If 
on  'ten? '^^  ul-  ^^^^"^  equities  were  suffered  to  prevail  against  assig*.- 
ties  to  iniima-  kiations,  the  effect  would  be  that  nothing  could 
meniTwould  ^ver  be  assigned  ;  for  as  long  as  their  Scotch  neigh- 
be,  thainoaa-  |>ours   retained    any   part    of  their    characteristic 

KignmenU  ^^    .      •'      * 

ivould  ever  be  shrewdnes8|  they-  would  never  take  an  assignment 
*"*  ^'  if  they  were  aware  that  by  means  of  latent  equities 

$uch  assignments  might  give  them  nothing.  He 
admitted  that  if  the  doctrine  contended  for  on  the 
part  of  the  Respondent  had  been  borne  out  by  the 
"^  authorities,  the  Jnconvenience  must  have  been  ia 
the  mean  time  submitted  to,  and  the  remedy  de^ 
rived  from  the  IfCgislature.     H^  had  fouad  howw 


ON  APPEALS  AND  WRITS  OF  ERROR*  y$ 

fver  no  case  nor  authority  of  any  kind  to  support  June  i,  isi3. 
this  position*— that  an  intimated  assignation  might   ^"-^^v^^^ 
be  defeated  by  a  latent  equity,  which  as  being  la-  asmgita- 
tent  ex  necessitate  could  not  be  intimated,  ^'®*' 

:<' Jydgment  of  the  Court  below  reversed. 

Agents  for  ^e  Appellant,       Stkbs  and  Knowlks. 
Agents  for  thj^  Respondents,  Spottiswoode  and  RoBESTSOKy 

Sackville-Street 


ENGLAND. 

APPEAL   FROM  THE   COURT  OF   CHANCERY. 

Stuart,  Esq.  and  others — Jlppellants.  - 
Marauis  of  Bute  and  others — Respondents. 

Tj£Stator,    having  devised  certain  freehold  manors^  lands,  May  28,1813. 

collieries,  &c.  bequeathes  waggon-ways,  rails,  staiths,  and  all  ^<-— *v  ■■  / 

implements,  utensils,  and  tilings,  which,  at  the  time  of  obveral 

his  death  should  be  used,  or  employed,  for  the  working  word 

and  management  of  the  collieries,  and  might  be  deemed  '''•*^®*»  '^^ 

of  the  nature  of  personal  estate,  to  be  enjoyed  by  the  per-  xiculars 

sons  respectively  entitled  under  the  will,  to  the  said  ma-  bnumerat- 

nors,  lands,  collieries,  &c.    Question,  Whether  coals  rest*-  zd.confinbs 

ing  at  the  pits  and  staiths,  debts  due  to  the  collieries,  to  thxmgs 

money  (the  price  of  coals  sold)  lying  in  the  Tyne  Bank,  «"»'>''"  •>- 

.  md  other  particulars  enumerated,  ps^sed  by  this  bequest 
under  the  general  word  Things  ? 


VBRIS. 


Lord  BUTE,    by  win,  dated  the  27th  May,  gJJ°^^"* 
]  7Sd,  devised  and  bequeathed  his  freehold  and  lease- 
jiold  collieries^    lands^    tenements^    and  heredita- 
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MajS8.i6I3.  tnentSy  and  parts  and  shares  of  freehold  and  lease- 
"^■^^v-^-^  hold  collieries,  lands,  &c.  in  the. counties  of  Nor- 
vfORo  thumberland  and  Durham,  to  certain  trustees,  their 

lowiwo  par'  ^^^^^9  ^c-  ^P^'*  trust,  to  grant  a  certain  rent-charge 
TICULAR8  out  of  these  estates,  and  subject  thereto,  to  the 
BD,"coVnNKD  Countess  of  Bute  for  life,  and  after  her  decease,  for 
TO  THINGS  3I1  gmi  eyery  the  children  of  his  son  James  Archi- 
nRit.  bald  Stuart,  except  the  eldest  for  the  time  being, 

according  to  the  appointment  of  their  father ;  and 
in  default  of,  or  until  such  appointment  for  all,  ex« 
cept  the  eldest,  during  the  life  of  their  father, 
equally,  share  and  share  alike,  as  tenants  in  com- 
mon, their  executors,  administrators,  and  assigns, 
according  to  the  nature  and  tenure  of  the  said  pro^ 
perty. 
Terms  of  the  The  testator  then  proceeded  in  the  following 
^auu  words,  **  And  I  give  and  bequeath  all  and  every  tbo 

^*  waggon  ways,  rails,  staiths,  and  all  implements, 
^^  utensils,  and  things,  which  at  the  time  pf  my  death 
"  shall  or  may  be  used,  or  employed,  tc^ther  with, 
^'  or  in,  or  for  tlie  working,  management,  or  employ- 
^*  ment  of  any  of  the  said  collieries^  or  shares  of  col- 
^<  licries,  and  which  are,  or  shall,  or  may  be  deemed 
^'  or  considered  to  be  as,  or  of  the  nature  of  personal 
<<  estate,  unto  my  executors  hereinafter  named,  upon 
^'  trust  to  permit  and  suffer  the  same  to  be  frpm  time 
^'  to  time  held,  used,  orenjoyed  by  the  person  or  per- 
^^  sons  respectively  entitled  by  virtue  of  this  my  will, 
^*  to  the  use  and  enjoyment  of  my  said  several  free^ 
*'  hold  manors,  messuages,  collieries,  lands,  and  here- 
^^  ditaments,  or  parts  or  shares  of  freehold  manors, 
<<  messuages,  collieries,  lands,  and  hereditaments  in 
<<  the  said  counties  of  Northumberland  and  Durhamj 


•3 


ON  APPEALS  AND  WRITS  OF  ERROR.  79 

'^  as  far  as  the  nature  of  the  said  property  and  the  Ma7^,i8i3« 
"  rules  of  law  and  equity  will  admit/*  '^— -v^— ^ 

And  the  testator  gave  the  rest  and  residue  of  his  word 
personal  estate  to  his  son,  the  Honourable  Charles  ™^"»^'p^J[I 
Stuart  (the  father  of  the  Appellants)  for  his  own  ticulam 
use  and  benefit;   and  appointed  his  wife,  and  his  bd.cokpivs* 
sons,  the  Marquis  of  Bute  and  Charles  Stuar^,  and  ^j^^"^''*^ 
his  brother,  James  Stuart  Mackenzie^  executors  of  »**«. 
bis  will. 

In  J  793  Lady  Bute  exhibited  her  bill  in  Chan*  Bill  by  LmI/ 
eery,  (it  was,  apparently,  a  friendly  suit,)  praying  ®"*** 
^'  that  her  rights,  under  the  specific  bequest  in  the 
will,  might  be  ascertained  and  declared ;  and  that 
an  account  might  be  taken  of  all  the  stock,  utensils, 
implements,  and  things  to  which  the  testator  was 
entitled  in  respect  of  the  collieries ;    and  that  she 
might  be  declared  entitled  to  the  whole  thereof  for 
her  life :  or,  if  the  Court  should  be  of  opinion  that 
the  whole  did  not  pass  under  the  specific  bequest, 
then,  that  such  parts  as  did  not  pass,  might  be  as- 
certained ;  and  that  the  complainant  might  be  in- 
demnified in  permitting  the  same  to  be  applied  as 
part  of  the  general  personal  estate  of  the  testator.^ 
The  residuary  legatee  (the  Appellant's  father)  by 
bis  answer,  insisted   that  com,  hay,  horses,  coals  Answer  of 
resting  at  the  pits'  mouth,  and  at  the  staiths,  money  ^^^"^  '*" 
due  from  the  several  fitters,   money  in  the  Tyne  Enumeratioa 
Bank,  balance  of  cash  in  the  cashier's  hands,  ba-  aiiJ^di'not^ ' 
lance  due  from  several  persons,  timber  and  deals,  ^bavepattA 
oil  and  amdles ,  and  also  all  waggons  and  waggon 
materials,  waggon  ways,   and  materials  belonging 
thereto ;  fire-engines,  machines,  gins  not  erected  or 
fopd;  ropes;  irop  or  qaaterials  at  the  pits;  stables, 
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BVUMBRAT- 
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fOth  Mareh, 
1793-  Cause 
htard  before 
Lord  Lough- 
borough, and 
leferfDce  to 
M  aster. 
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Store-houses^  horse  trappings,  &c,  &c,  not  actually 
employed  or  used  in  working  the  collieries  at  the 
time  of  the  testator's  death,  did  not  pass ;  and  he 
therefore  claimed  them  as  residuary  legatee. 

The  cause  was  heard  before  Lord  Loughborough 
who  ordered  a  reference  to  the  Master  to  inquire  and 
state  ^hat  were  the  waggon  ways,  staiths,  rails, 
implements,  utensils,  and  things,  which,  at  the 
time  of  the  testator's  death  were  used  or  employed 
in  working  or  managing  the  collieries,  and  which 
might  be  deemed  to  be  of  the  nature  of  personal 
estate:  and  particularly,  whether  any,  and  which 
of  the  articles  enumerated  in  the  schedule  to  the 
bill,  (including  those  slated  in  the  answer,)  were 
used  and  employed  in  working  and  managing  the 
collieries,  and  in  what  manner :  and  the  Master  was 
also  ordered  to  state  with  what  funds^  and  under 
Ivhat  contract  or  partnership  the  collieries  were  car- 
ried on  at  the  time  of  the  testator's  death. 

The  cause  afterxvards  came  on  for  further  direc- 
tions on  the  2d  of  July  1794,  and  afterwards  on  the 
27  th  April  17965  on  each  of  which  occasions  the 
Master  was  ordered  to  review  his  report,  and  to  state 
which  of  the  articles  were  necessary  for  carrying  on 
the  collieries,  and  in  what  respect,  and  why  they 
were  necessary.  The  Master,  by  three  several  re* 
ports>  dated  respectively  the  5th  March  1794,  the 
30th  Nov.  1795,  and  29th  April  1 796,  stated  that 
the  colHeries  were  carried  on  under  articles  of  agree- 
ment made  in  1726,  between  Mr.  Wortley,  of 
Wortley,-  in  the  county  of  York,  (from  whom  Lord 
Bute  purchased,)  and  other  persons  named :  that 
there  never  was  any  capital  previously  formed  for 
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conducting  the  partnership  concern;  but  that  the  May28,i8i3. 
partners  from   time   to   time  advanced  what  was  ^ 
necessary  in  equal  proportions :  that  the  concern  was 
managed  by  agents,  who  made  dividends  from  time  ™J^,^*j!  p^J[I 
to  timcj  retaining  funds  sufficient  to  answer  probable  ticulars 
exigencies:  that  there  was  not,   at  any  time,  any  bo, confined 
certain  sum  left  in  the  hands  of  the  Otters ;  but  that  "^^  things 
the  partnership  always  drew  the  money  from  them  vERitu 
as  fast  as  they  could  get  it:  that  the  agents  for  the 
partnership  issued  from  time  to  time  to  the  cashier, 
by  draft  on  their  banker,  money  for  making  the 
necessary  payments  for  the  use  of  the  collieries: 
that  the  agents  deposited  all  the  money  received 
from  the  fitters  in  the  Tyne  Bank,  and  drew  it  out 
as  there  was  occasion,  and  that  they  made  the  di- 
vidends at  uncertain  times  according  as  it  appeared 
to  them  that  there  was  money  sufficient  in  their 
banker^s  hands  for  that  purpose  ;  and  that  the  whole  The  motiey  la 
of  the  monies  and  articles  enumerated  were  necessary  and  airihear- 
for  carrying:  on  the  collieries.     The  material  words  ticles,  repoittd 
of  the  origmal  agreement  were  set  forth,  from  which  forcarmiigoQ 
it  appeared,  that  the  coals  might  be  separated  for  ^  ^^  ^^^ 
each  partner  the   moment  they  were  raised,  that 
they  might  be  led  to  separate  staiths^  and  vended 
separately. 

The  residuary  legatee  excepted  to  the  Master's  Ezoeption  t» 
last  report,  **  for  that  the  said  Master  had  stated  55?^""** 
that  all  the  particulars,  &c.  &c.  were  necessary  for 
carrying  on  the  collieries,  whereas  he  ought  to  have 
excepted  therefrom  (as  not  being  specifically  neces- 
sary, or  falling  within  the  words  of  the  said  bequest) 
the  several  articles  enumerated  in  the  schedule  to  the 
answer  to  the  original  bill,  &c.  &c.^    The  Chan- 
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celloron  the  Istof  June  1796,  over--ruled  tte  ex« 
ceptioD,  and  by  a  decretal  order  of  the  18th  July, 
1796,  confirmed  the  Master's  reports  of  the  30th 
November  1794^  and  29th  of  April  179(>«  In  the 
course  of  these  proceedings  Lady  Bute  and  the  re- 
siduary legatee  died.»  and  the  suit  was  duly  revived 
against  all  proper  parties. 

The  cause  vras  afterwards  re-beard  before  Lxuri 
Eldan,  who  on  the  1st  January,  I806,  affirmed  the 
decretal  order  of  the  18th  July  17969  but  with  con* 
siderable  doubt ;  and  the  representatives  of  the  re- 
siduary legatee  therefore  appealed  to  the  Lords. 


/ 


6ft7- 


5  Brown» 
P.  C.  634. 
Case  of  Mr. 
Wortley'i 
will. 


Mr.  Richards  for  the  Appellant.  This  was  merely 
a  question  of  construction ;  and  he  argued  that,  by 
the  word  things^  must  be  understood  things  ejusdcm 
generis  with  those  previously  mentioned.  The  de- 
cision of  Lord  Loughborough  had  been  examined 
by  bis  successor;  and  if  the  latter  ^ad  heard  the 
cause  first,  it  was  probable  that  it  would  have  been 
decided  the  other  way:  under  the  circumstances, 
however,  the  judgment  of  Lord  Loughborough  was 
affirmed,  and  an  appeal  recommended,  that  the  opi- 
nion of  the  twelve  Judges,  if  necessary,  might  be 
taken  on  the  construction  of  the  will.  The  tes« 
tator  was  speaking  of  implements,  utensils^  and 
things,  and  he  did  not  see  that  a  sum  of  money 
could,  consistently  with  the  cases,  pass  under  these 
words. 

Mr.  Courtney.  The  Judge  appeared  to  be  in- 
iBuenced  by  another  cause,  with  which  this  had  no- 
ting to  do,  when  he  decided  tliat  the  testator  be- 
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queathed  the  whole  of  Jthat,  of  which  he  had  become  MayS8,  isis. 
the  purchaser.  That  was  not  a  safe  ground  unless  ^^— "v-^-' 
their  Lordships  were  satisfied  from  what  appeared  word 
upon  the  face  of  the  will  itself,  that  the  testator  [owimpaII^ 
really  intended  to  give  all  be  had  bought.  But  the  txculars 
present  bequest  did  not  at  all  refer  to  what  he  had  sD^^^NnvED 
bought.  to'thibtgs 

The  general  mode  of  construing  the  word  things  vbrxb. 
was,  to  consider  it  as  referring  to  things  ejusdem 
generis  with  the  particulars  mentioned  before  it.  It 
could  not  be  larger  than  the  words  goods  and  chat-- 
tels,  and  stock  in  trade,  and  yet  it  had  been  decided 
that  debts  were  not  included  in  these  words^  and 
debts  formed  a  great  article  in  the  present  account.  .  % 
The  debts  and  the  coals  to  any  extent  could  not  be 
employed  in  working  the  colliery.  The  testator  was 
speaking  prosptetively  with  a  view  to  the  future  pro*  ' 
fits,  and  then,  in  giving  what  was  necessary  to  se^ 
cure  these,  such  as  the  engine,  &c.  &c.  he  had  a  de- 
finite idea  of  what  he  was  bequeathing.  But  if  he 
meant  any  thing  more  large,  he  could  not  have  the 
least  idea  of  what  he  was  giving :  he  could  not,  for 
instance,  form  any  definite  idea  of  the  debts  due 
to  the  concern;  and  this  was  another  reason  why 
the  meaning  should  not  be  extended  further  than 
the  words  strictly  imported.  StymoDrr. 

Debts  did  not  pass  by  the  words  stock  in  trade;  g^Pu'^'lg 
debts   were  not  included  in  the  words  goods  and  Latimer's 
chattels  generally ;  and  therefore  debts  due  to  the  ^^  ^  ^^' 
concern  could  hardly  be  included  in  the  words  ^*  in 
or  for  the  working  of  the  collieries."    There  was 
evidence  indeed,  that  the  amount  of  debts  was  not 
greater  at  the  time  of  thp  testator's  death  than  usual. 
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Idayfdjisid.  It  would  ht  dangerous  on  such  grounds  to  give  s6 
"*      v^*^  large  a  construction  to  the  word  things. 

WORD 

I^wo'aSI  -SiV  S.  Romilly  (for  the  Respondents).  Their 
TicoLARs       Lordships  would  consider  whether  the  testator  did 

jeitumerat* 

KD,coNnirti>  not  mean  to  pass  the  whole  of  his  mterest  in  these 
bjuIdem^gb.  coHieries.  They  were  carried  on  for  the  joint  bene- 
ji&Ris.  fit  of  Lord  Bute  and  his  associates  in  the  concern : 

he  had  not  the  money  itself^  but  an  interest  in  the 
money,  and  the  question  was,  whether  he  did  not 
mean  to  pass  the  whole  of  that  interest.  As  to  the 
horses^  hay,  &c.  he  did  not  understand  these  to  be 
now  disputed ;  but  they  said  that  the  debts  due  to 
the  concern  and  the  coals  remaining  unsold  on  the 
estate  did  not  pass.  The  balances,  however,  and 
the  coals,  were  inseparable  from  the  interest  in  the 
collieries  until  a  dividend  was  declared,  and  Lord 
Bute  could  not  touch  a  shilling,  but  the  whole  was 
asf  much  at  the  disposal  of  the  managers  as  the 
engine,  or  any  of  the  utensils  employed  in  the  work. 
They  said  that  it  was  incumbent  on  the  Respondents 
to  show  that  this  sum  was  necessary  to  carry  on  the 
work^  but  they  admitted  that  some  money  was 
necessary,  and  therefore  it  was  incumbent  on  them 
to  show  what  less  sum  would  suffice  for  that  pur- 
Witn V.Kir*  pose.  The  cases  which  they  cited  were  diflerent 
w».  '  from  the  present ;  here  the  debts  were  inseparably 
connected  with  the  concern,  and  in  a  late  case  the 
debts  were  considered  as  so  inseparable  from  a  col- 
liery, that  they  were  both  sold  together.  Brewers' 
leases  of  public-houses  were  also  considered  as  part 
of  the  stock  in  trade  on  the  same  principle,  and 
would  be  sold  with  the  brewery^  as  these  things 
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^ere  necessaty  to  carry  on  the  trade.     Lord  Roslyn  ikay^s.ms. 
did  not  decide  merely  on  tlpe  ground  that  tjhe  testa- 
tor meant  to  pass  altthdt  he  had  bought,  but  he 
considered  the  nioh6;^  here,  not  as  separate  and  dis-  ^owino  parI 
tinct  property,*  as  money  usually  was,  but  as  a  part  ticdlars 
of  the  machinery   necessary  for  carrying  on  the  ED,coNr;NED 

work.  toVhinos 

M7\  fvetherel.  This,  to  use  an  expression  of  hbri*. 
Librd  Kfenyon,  was  a  case  by  itself.  It  did  not 
coiile  within  those  relating  to  stock  in  trade.  It  was 
a  bequest  of  a  noble  Lord,  disposing  of  personal  pro- 
perty, so  that  it  might  accompany  the  real  property. 
Mfe  devised  the  colliery,  nof  to  be  put  an  end  to,  but 
to  be  catried  oh,  along  with  the  enjoyment  of  the 
other  property,  and  how  could  it  be  carried  on  with- 
oiit  the  money  and  debts,  mslterial  to  its  continua-  ^ 
tion.  This,  therefore,  was  liot  the  case  of  an  ordi- 
nary bequest ;  and  the  observation,  as  to  his  having 
no  definite  idea  of  what  he  gave,  did  not  apply : 
the  intent  was  that  the  Respondent  should  stand  in  , 
respect  of  the  colliery,  in  the  same  situation  as  Lord 
Bate  was  at  the  time  of  his  death;  and  it  did  not 
depend  on  him  what  the  balances  should  be,  but  on 
the  mode  of  carrying  on  the  trade.  They  said  that 
the  debts  were  not  necessary  to  carry  on  the  trade ; 
but  suppose  10,000/.  worth  of  coals  had  been  sold 
on  a  credit  not  run  out,  then  the  debt  might  be 
ei^sential  to  the  carrying  on  of  the  work,  and  must 
go  along  with  the  colliery.  No  trade  in  which  it 
was  necessary  to  give  credit  could  be  carried  on 
withoitt  debts,  which  wdre  therefore  essential  tb  the 

rot.  I.  G 
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May  £8. 1813.  conduct  and  managcnient  of  the  works.  LatimerV 
^^'^^v——^  case  cited  by  them  was  not  law  now.  In  the  other 
WORD  case  it  was  true  that  debts  were  held  not  to  be  in- 

T!I'*.^*'  !?!r  eluded  in  the  stock  in  trade ;  but  there  it  did  not 

LOWING  PAR- 

TTC17LAR8       apDcar  to  be  intended  that  the  trade  sbould.be  con- 

EVUMBRAT-  .  , 

KD,CONFINBD    tinUeCl. 

TO  THIW08         j^^^  Richards  in  replyi     The  construction  which 

BJU8DBM   Gl-      -  '^/, 

vBRis.  '  they  put  on  the  word  things  was  too  large^  and  not 
Ma"s7'  warranted  by  the  cases.  In  answer  to  a  question 
from  Lord  Eldon,  he  stated  that  debts^  balances  > 
in  the  hands  ©f  the  fitters  and  others,  money  in  the 
Tyne  Bank,  coals  resting  at  the  pit's  mouth,  and 
staiths,  and  whatever  articles  were  not  actually  em- 
ployed in  the  collieries  at  the  time  of  the  testatcM^'s 
death  did  not  pass,  as  the  bequest  was  confined  to 
what  was  in  use  at  the  time  of  his  death.  Leases  of 
public-houses  would  pass  with  a  brewery,  he  ad- 
mitted, but  that  was  because  such  leases  were  a  part 
of  the  trade.  Possibly  Lord  Bute  intended  that  all 
should  pass  in  this  instance,  but  quod  voluit  non 
divity  and  all  the  articles  could  not  pass  without 
giving  an  unusual  construction  to  the  word  things. 
Judicial  ob-  Lord  Redcsdalc.  The  difficulty  was  whether  the 
money,  and  the  subject  to  be  converted  into  money^ 
which  was  to  form  the  matter  of  dividend,  passed  by 
this  bequest.  Suppose  Lord  Bute  had  been  seized 
in  fee  of  the  collieries,  and  died  intestate,  so  that 
the  real  property  should  go  to  the  heir,  and  the  per- 
sonal property  to  the  personal  representative — would 
not  the  personal  representative  have  the  coals  and 
<!ash  ?   The  question  was,  Whether  he  meant  to  give 


serrations. 
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^hat,  if  he  h&d  lived^  he  would  have  taken  ashygone  MaydMBid. 
profits ;  add  thus,  to  take  all  the  bygone  profits  from  '^"■"-v^— ^ 
the^residuary  legatee  ?  That  was  a  view  of  the  sub^  wokd 
ject,  whieh  hid  not  before  been  taken.  Was  it  not  J"^,^^^p^!;: 
his  meaning  that  Lady  Bute  should  have  the'  profitu  ticulars 
of  all  the  coals  raised  from  the  time  of  his  own  death  sd,  covfxkbd 
to  that  of  the  Lady  ?   Yet  according  to  this  decision^  1^  things 

J  G  *    EJU8DKM  CE- 

as  the  coals  might  go  on  accumulating  for  years,  she  xbris.   ' 
might  have  nothinfic.     Was  this  money  intended  to  ^P^^  \^^  ^ 

.  1      1   •  1  •  1  principle  of 

go  as  a  capital  sum  to  be  laid  out  at  mteresty  or  how  this  decision, 
was  it  to  be  applied?  -Jh'^t 

Lord  Eldon  (Chancellor).    The  opinion  of  Lord  »ccainui«ung 
Lioughborough  appeared  to  have  been  partly  founded  tenant  fen*  life 
.on  this  ground,  that  as  the  testator  had  purchased  ^JSinJ*^* 
the  whole  together,  he  intended  to  pass  the  whole  in 
the  same  manner ;  but  that  was  begging  the  ques-* 
tion,  for  the  conclusion  did  not  necessarily  follow^ 
His  opinion  was,  that  the  stock  got  together  for  the 
purpose  of  being  used  did  pass.     As  to  the  rest  he 
had  very  great  doubt.      If  these  sums  were  be- 
queathed to  be  enjoyed  along  with  the  collieries 
according  to  the  limitations  in  the  will,  qtio  modo 
were  they  to  pass?    Were  they  to  remain  in  the 
Bank,  or  what  was  to  be  done*with  them  ? 

When  he  considered  the  latitude  to  which 
this  would  lead  in  the  construction  of  the  word ' 
things^  he^  certainly  felt  great  doubts  as  t9  the  con 
rectness  of  this  decision,  even  though  it  rather  ap-^ 
peared  to  him  that  the  testator  intended  to  pass  tRe 
jOQoney,  coals,  &c. 

Lord  Redtsdak.    The  difficulty  arose  upon  the 
construction  pf  the  words.    A  testator  when  he  was 
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May3M8i3.  desirous  of  passing  the  whole  of  his  personal  fto^ 
perty,  would  naturally  do  so'by  the  general  expres- 
sion. When  be  enumerated  several  particulars,  the 
LOWING  PAR^  presumption  was  that  be  intended  to  exclude  some- 
TICULAR8  thing :  and  it  was  settled  on  decided  cases^  that  the 
ED.coNFivED  ^^d  things  must  be  u«deratood  as  applying  to 
Ejo8DEM**ojft-  '^^"^S*  ejm(km  generh,  with  particuhirs  previoudy 
vERis.  specified. 

Another  circumstance  which  had  been  much  ofer- 
looked  was  the  purpose  for  w^iich  the  bequest  was 
made.  It  was  made  to  be  used,  or  enjoyed,  by  the 
persons  to  be  respectively  entitled  to  the  collieries. 
iSeveral  persons  who  were  to  take  the  freehold  were 
to  take  these  things  along  with  it.  Now^  howcoald 
'  they  take  the  debts,  balance  of  cash,  &c.  ?  it  cooki 
only  be  by  laying  out  the  money  at  intesest,  which 
was  not  expressed  in  the  wilL 

But  then  it  was  said  that  he  had  an  undivided 
third,  which  he  had  no  right  to  separate.  But  be 
had  a  right  to  separate  the  coals  which  were  raised, 
and  the  partners  might  have  carried  them  to  different 
staitbs ;  otherwise  the  coals  might  be  retained  for  a 
great  number  of  years,  and  some  of  the  persons  ia 
the  limitation  might  have  no  benefit  fronk  them 
whatever*  He  thought  ttierefore,  that  the  testator 
did  not  intend  to  dispose  of  his  whole  intensst  in  the 
colliery ;  if  he.  had  so.  intended,  he  might  have  done 
it  by  the  simple  words  *^  the  whole  of  my  interest 
in'tiie  colKeries.''  But  the  words  used  were  not 
applicable  to  the  whole  of  bis  interest. 
Accordineto  This  was  an  important  question  with  a  view  to 
tilt  laiiuidf-of  otijgy  ^ggg .  foj.  jf  ^1j^  worda  wwe  to  have  the  ope- 
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ration  contended  for,  a  man's  whole  property  might  May3!,idJ3; 
go  where  he  ne^er  meant  it  should.     Suppose  Lord   ""-^v-— ^ 
Sute  had  no  property  but  the  colliery,  the  whol6  of  word  ^^ 
his  personal  estate  would  pass  ander  that  latitude  of  ^"^Nds,  fol- 

*^  .  ^  ^  toWlWO  PAR- 

constniction*     And  so  in  the  case  of  a  bequest  of  tic ulars 
this  kind  by  a.manafacturer,  all  the  maney  due  for  bo,"confiwbo 
manufectored  soods  and  the  whole  of  his  personal  '^^  tbings 
estate  might  pass.  vbris. 

construction 

Lord  Redniale  (after  staiting  the  case  and  pro^  decisiofitothe 
<»edings.)    The  question  was,  Whether  the  decretal  J"  wS^Jf  a 
onkF  of  the  18th  of  July,  1796,  was  right  or  not  ?^  man'spropeny 
With  respect  to  some  of  the  articles^  there  was  no  comraiy  to  his 
doubt  but  they  must  pas6  ;  as  to  others^  it  was  con^  intention. 
tended  they  were  not  meant  to  pass.    The  qiiestiom  Judginent!^^' 
then  wa«,  what  waa  the  intention  of  the  testator  as 
it  was  to  be  coUeeted  fron^  the  will.     The  directions 
in  the  will  were^  tha^i  the  things  which  the  testator 
meant  to  pass  should  be  held  in  trust  for  those  Who 
sduM&Id  be  entitled  to  the  manors,  messuages,  collie- 
Ties,  &c.,  mentioned  in  the  will.     And  the  decisioA 
appeared  to  haw  been  founded  on  the  supposition 
that  among  the  articles  and  things  in  question,  were 
to  be  included  the  by-gone  profits  not  received  by 
him  befove  his  d«ath.    After  tlie  best  consideration.  He  could  not 
However,  tlut  he  had  been  able  to^  give  the  subject,  ^nJ^dSon 
lie  could  not  go  the  length.o^  that  decision.    If  such  ©^  the  Court 
had  been  the  intention  of  the' testator,  it  was  natural  ^here  there  ii 
for  hira  to  have  said  so  in  a  few  comprehensive  an  anxious 

•         --  ,  •  .•         enumeration 

vTord^    But  av  there  was  an  anxious  ennmeratimi  of  particuian 
of  the  particulars  to  be  passed,  it  was  rather  to  be  i°  *  ^""^» 
presumed  that  he  did  not  intend  to  pass  the  whole, 
fiome  of  th#  articles  ti9q  were  incapable  of  being 
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June28,t8i3.  enjoyed  according  to  the  limitations  in  the  wil]^  for 

'^ v^-^^  the  testator  directed  that  they  should  be  enjoyed  by 

1V0RD  the  persons  who  held  the  freehold  manors^  &c  in 

THINGS,  fOL-  succession;  and  these,  it  would  be  remembered,  were 

S.0WIV6  PARr  '  '  r  •  i 

TicuLAKs  devised  to  the  Countess  of  Bute  for  hfe,  then  to  the 
^D.°<^NPiNED  children  of  J.  A.  Stuart,  according  to  the  appoints- 
TO  THIHC3  ment  of  their  &ther,  and  in  default  of,  or  until  such 
vERis.  appointment,  equally  during  his  life ;  so  that  as  long 

the  preiump-    as^the  father  did  not  exercise  his  power  of  appoint- 

tlOD  II  tlUlt  It  .         . 

vas  not  in-  ment,  and  he  might  not  choose  to  exercise  it  at  all^ 
tbc^whol«^^  the  absolute  property  would  be  in  suspense,  and  that 
suspense  might  last  till  his  death.  How  then  could 
these  coals  and  sums  of  money  be  held  and  enjoyed 
with  the  freehold  manors,  &c.,  according  to  the 
course  of  succe^tton  directed  by  the  will  ? 

An  impression  appeared  to  have  been  made  on  the 
mind  of  the  judge,  who  originally  decided  this 
pause,  that  the  question  had  been  previously  deter- 
d<h  Browo  p.  mined  in  another  cause  which  arose  on  Mr.  Wort- 
Jey's  will.  There,  however,  the  words  were  difllerent, 
^nd  nq  cpmplete  decision  upon  the  poin,t  took  place 
at  all.    As  the  words  here  were  so  very  different^ 
they  ijaight  have  been  exp^ted  to  have  led  to  u  dif- 
ferent, rather  than  a  similar  determination.    That 
.    case  might  therefore  be  laid  entirely  out  of  view. 
Suppose  th^  testator  had  b^n  tenant  for  life  of 
the  collieries,  t  and  that  upon  his  death,  the  interest 
in  them  had  of  course  gone  to  another,  the  coals 
raised  before  his  decease,  and  resting  at  the  pit's 
mouth,  woplfl  not  go  along  with  the  collieries,  but 
remain  as  part  of  the  personal  estate  of  the  tenant 
for  life.     This  would  also  be  the  case  with  his  share 
of  (he  balances    diie  froip  various  persQdSj   wd 
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money  in  the  Bank,  which  were  still  nearer  the  June  28,1 8 13. 
state  in  which  the  produce  was  usually  divided.    "— --^^-— ' 


OENBRAI. 


The  wages  of  the  workmen,  it  was  said,  must  be  word 
paid  out  of  this  fund.     But,  so  the  case  would  be,  ™i^g«.  'o^- 

f  '  >  ,  '    LOWING  PAR- 

if  the  testator  had  been  tenant  for  life  only,,  or  ticulars 
t^ant  in  fee  and  had  died  intestate,  though,  under  bd^conmkbp 
these  circumstances  the  money  would  have  gone  to  to  things 
I118  executors.     It  appeared  to  him  that  this  formed  kbris. 
no  ground  for  including  the  money  in  the  Bank, 
coals  at  the  pits,  and  staiths,  and  balances  dtie  to 
the  concern,  among  those  things  which  passed  by 
this  bequest.   The  reference  to  the  Master  to  inquire  The  reference 

,     ^  /•  •  ^L  II-     ■        to  the  Master 

^hat  was  necessary  for  carrying  on  the  colhencs  t©  inquire 
went  beyond  the  words  of  the  will ;  for  the  testator  ^^^*  '^^  "*• 

•/  ,  '  cessary  to 

did  not  say  that  every  thing  which  was  necessary  carry  on  the 
should  pass,  but  only  such  things  as  might  be  used  beyon/the 
or  employed  in  the  working  and  management  of  the  ^?^^*  ®^  ^^ 
collieries  at  the  time  of  his  death. 

It  seemed  to  him  therefore  clear  upon  the  ^hole, 
that  the  intention  was  to  give  those  articles  only 
which  might  be  enjoyed  with  the  colliery  as  long  as 
they  lasted  ;  and  that  the  enumeration  ought  not  to 
be  extended  beyond  the  usual  construction  of  the 
word  things,  that  is,  things  ejusdem  generis. 
Horses,  hay,  com,  &c.,  were  not  properly  bygone 
profits,  but  to  be  used  and  employed  in  working  the 
collieries,  and  therefore  passed.  They  were  in  their 
nature  capable  of  enjoyment  in  succession  as  }ong 
as  they  lasted,  and  might  be  included  among  those 
things  which  passed,  notwithstanding  the  argument 
to  the  contrary.  But  the  coals  raised,  the  debts 
due  to  the  concern,  and  money  in  the  Bank,  did 
pot  pass,  as  they  were  not  in  their  nature  within  th^ 
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Jpne28,isi3,  meaning  of  the  word  things  ^  9«ec(  in  ^^  ^ill^ 

^^ ^~*^  but  rather  bygopc  profits. 

WORD  If  these  things  ^ere  ta^ei\  a;  b^yitjl^g  P^^^j,  thejf 

pdiJk"o*AR-  ^^^^^  "^^  belong;  to  Udy  Bute  nb§oIutely.'   Tb«y. 

T^cOLAKs  must  be  used  lu  succeaslopj  aad  the  moaey  and 

)5D;covriJiED  value  of  the  coaljs  must  b^  se9i|r9d  for  tqat  ppf^QSc^ 

rumM^cR-  **^  '^^^  ^^^^  '^^X  '^;  W  ^^ft^4  \  Werq  ^hey  <o  be 

3Br»»i^.  laid  out  in  ^he  fui^ds^  of  in  )vljat  ot^ier  w^  ?   As  Ip, 

this,  the  will  gaye  no  djreictions^.  He  ^ould  ijii9,^QoqT 
ceive  how  these  articles  cqqld  bjf  applied  tq  tj^^  q;^ 
to  which  the  property  reaUy  n9ea.at  bjf  th^.  (e^.t^tpr  ^^ 
pass  was  destined.  It  was  the,  in^nti9n  of  tb^.  testa* 
tor  that  the  collieries  should  ^e  going  on ;  bi\t  ^  be?^ 
((]^ue3t  of  the  monej^  and  coals  already  raised,  iieas.  ^fxi, 
necessary  for  the  purpose.  That  ol^ect  was  secjuned 
by  tl;ie  conditions  of  the  part;;\er;shiy*  The  only  (juev, 
t)on  here  was.  To  wboqi  the  dividend/si  oyt.  oC  t^e^ 
bygone  profits  were  to  be  made  ?  Wb^A  thg  qo^I% 
raised  at  th^  time  of  the  testator's  d(ea1|h  yi^erei  sc^d^ 
s(nd  the  debts  or  l^alances  dqe  to.  the  Qonpejrn  ^eri^ 
paid^  and  the  money  lodged  ii^  t^e  Banl^  thc^  vyhol^, 
formed  an  aggregate  fund  to  be  applied^  firsts  to  the« 
payment  of  the  d^bts  di^e  fronp  the.  colliery,  to  th^ 
j)ayment  of  the  wages  of  the  vforl^men,  and  the  ^urt 
chase  of  the  necesisary.new  implem^nt^;  and  evei\ 
these  new  implements  were  not  given  by  thc^  ^iil/ 
but  only  such  as  were  used  and  employed  a.t  the, 
time  of  the  testator*s  death.  T^hose  purchas^4  aiftcr, 
his  cfeath  could  not  answer  that  description. 

The  ground  upon  which  it  was  imagineid  th^t^ 
these  things  passed  was,  that  the  collieries  cpuld  not 

The  money      be  carried  on  without  the  money,     This  was  true; 

sot  to  be  di-    a^d  the  e^ecutop  cquld  not  divert  it  from  that  appl^-r 
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cation ;  but  it  dici  not  foUo^  that  it  therefore  passed  Jun^£s,idi3. 
by  this  |>equest^  though  th^y  could  npt  divert  it^    ^:r^:^cr^=^r> 
nor  get  possession  of  any  paTt  of  it  until  a  divyienc^  word^^ 
was  declared.     With  respect  to  the  property  given  ^^^J^  J^^ 
by  the  wprd  ilfi^h  ^  applicable  to  waggon  ways^^  Tlc^LAKs. 
^c,  its  d^tin?^tioi;i  was  tb^  forking  of  the  collieries^  ^^^co^tiism 
and  it  inigbt  be  u^ed  and  ^ipyed  in  succession  for  "^^  thwi«« 
tliat  purpose  as  iongasi  it  lasteq  ;  but  the  destination  ivsris. 
of  the  other  things,  sijich  a/s  money,  &c.  ^as  profit,  thc^ur^^of 
"lif hey  were  not  ^f  ^  i^^ure  to  be  i^ed  in  working  the  coRicti^ 
the  cplheriesi,  but  of  the  n^tur^  of  diyidendfl^  p]i^<l°to  i\T 

Such  being  the  impressipt^  on  hi%  ipind^  he  differed  [^e  4^1'  ^ 
to,  that  extent  from  the.  or^^r;  over-mUhg.  ^e  excep->  from  thp  cqV- 
tion.     The  decree  of  the  If^h  July,  179$,  th^efore  JJ^l^;  "^"^^ 


w?n,*i  beyond  the  proper  Um[its,  ab^  he  shpuld  pro-  *^  •  "^  ^^^ 
Pfisi^  to  find,. that  th^  co^ls  resting 'a)b  the  pits  and  testator^s 
^iths  ^t  th^  time  of  tlje  tfist;^tor>  death,  valued  at  ^«wi<J"* 
3800/*  12^.  8J.;  mpney^ue  ftpm  the  several  fitters,  could  only  g«t 

,  .       1      m  thr  amount  Of 

ampvnbngtp  10,37]/.  13^.  ^d^^  money  in  the  Tync  the  dividend 
^Hank,  anjounting  to  Ml 2/.  \^s.  6^.;  balance  of  "^^^f"^ 
qusjb.  in  th^  qashiers  h^nds^  656/.  17 s.  4^d. ;  and  the  ^<>a** 
ba/s^nc^  due  frcRn^  several  other  persons,  amounting 
tp  5632f  Ipf..  IQfif.,  did  not  pass  ;  but  ih^it  the  tes<- 
tator'a  share  pf  these  particulars  formed  part  of  th<^ 
general   residue  of  his  persopal  estate,  applicable, 
first,  to  the. payment  of  the  debts  of  the  collieries ; 
thi^o  to  the  payment  of  his  general  debts  knd  lega* 
cies,  and  that  the  remainder  wqnt  to  the  residuary 
Ij^tee ;  and  thus  far  to  reverse  the  decree  of  the 
pourt  beloWr,  and  affirm  it  as  to  the  rest. 

This  fund  was  certainly  applicable  in  the  first 
glaqe,  to  the  payment  of  the  debts  of  the  collieries, 
M.  tbif^  pftQerfibiphad  a  speeific  lien  up^a  it  for  thiS; 
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purpose^  in  preference  to  other  creditors.  Particu- 
lar directions  would  be  necessary,  as  Lady  Bute  had  ' 
received  the  dividends,  though,  as  tenant  for  life,  she 
ought  to  have  received  only  the  produce  of  the  coU 
lieries  from  the  time  of  the  testator's  death  ;  and 
therefore  the  enjoyment  had  not  been  according  to 
what  he  conceived  to  be  the  proper  eflect  of  the 
testator^s  will.  But  the  Court  below  would  make 
'the  proper  order  in  this  respect. 

This  was  a  case  of  considerable  importance ;  for 
it  was  difficult  to  say  to  what  extent  the  principle 
of  the  decree,  if  suffered  to  stand  as  it  was  in  the 
Cpurt  below,  would  lead  in  other  cases.  For  instance/ 
if  a  person  gave  a  manufactory,  there  too  it  might 
be  argued  that  it  could  not  be  carried  on  without 
goods  and  money ;  and  thus' all  a  man's  goods  and 
money,  and  the  whole  of  his  property  might  pass 
under  the  words  ^^  manufactory,  and  things  employed 
in  it,**  though  it  might  be  his  intention  to  give  only 
the  inanufactury,  with  the  things  actually  employed 
in  it,  to  one  child,  and  to  suffer  the  rest  of  bis  pro* 
perty  to  go  to  his  other  children.  '  This  would  be 
monstrous,  and  yet  the  decree,  if  allowed  to  remain 
as  it  stood,  would  be  a  decisive  authoriQr  in  favour 
of  such  a  construction. 


Lord  Eldon  (Chancellor.)  He  thought  liimself 
highly  fortunate  in  having  the  assistance  of  his  noble 
and  learned  friend,  in  whose  view  of  the  question 
he  completely  concurred.  As  this  judgment  would 
affect  anotlicr  cause  now  depending  in  the  Court  <^ 
Chancery,  it  was  expedient  that  the  terms  of  it 
should  be  settled  with  the  utmost  possible  accuracy^ 
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^nd  he  proposed  that  the  matter  should  stand  over  Juness.isis. 
for  that  purpose*  ^— — .^^^— —^ 

WORD 

Tliis  day  the  judgment  was  read,  and  was  in  sub-  tmikos^^ol- 
stance  and  effect  conformable  to  the  suggestion  of  ticui^rs 

BNUMEIUT- 
TO  THtWOS 

sjutOBM  oa> 

NERIS. 


jAird  Redesdale. 


SCOTLAND. 

APPEAL  FROM  THE  COURT  OF  SESSION. 

Earl  of  Morton — appellant. 
Stuart^  Esa. — Respondent.^ 

Declarator  of  immunity  from  an  alleged  right  of  way  as  Junei6, 1813. 
ftr  as  respected  a  person  or  persons  claiming  in  virtue  of  a    ^       J       I 
particular  tenement,  and  prayer  that  (if  the  right  existed)  ^lbadino 
die  uses  to  which  the  ways  were  to  be  applied  should  be  right  or 
aseertained  and  defined.    Defence,  claiming  the  right  by  wax. 

Cescription  to  twe  ways;  one  to  a  harbour^  the  other  to  a 
y  of  the  sea,  in  favour  of  the  proprietors  of  grounds 
and  houses  in  and  about  a  certain  village,  in  which  de-  "* 

scription  the  defender  was  included.  Question,  Whether  on 
the  ground  ojf  the  sea  shore  being  ptdjlici  juris^  or  for  any 
other  reason  assigned,  this  is  sufficiently  explicit,  or  whe- 
ther it  is  not  necessary  in  pleadiiig  to  state  the  precise  and 
particular  uses  or  purposes  for  which  the  right  of  way  is 
claimed,  before  the  parties  can  be  permitted  to  go  to  proof. 


±HE  Appellant,  in  I806,  brought  an  action  t>f  Aetionofde- 
decbrator  of  imif  unity  from  an  alleged  servitude,  ,^,niwby'Ss 
stating,    ^«  That    his    barony   of  Aberdour    was  Appellant. 
nowise  burthened  with  any  servitude  or  privilege 
in  favour  of  the    lands  of    Hillside;    apd    that 
the  proprietors^  or  inhabitants  of  these  lands  had 


/ 
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Jh«iei$»iai3,  na  legal  right  or  title  to  exercise  any  senritude  er 
^'  ■'  -  privilege  whatever  upon  the  lands  and  barony  of 

RIGHT  OB       Aberdour.*'    The    summons    (declaration)    further 
^"^^  stated,  that  James  Stuart  of  Dun^m,  present  pro- 

prietor of  Hillside,    nevertheless  insisted  for  and 
was  attempting  to  establish  some  sort  of  right  to  a 
privilege  or  servitude  of   two  roads  through  the 
pursuer's  property,  of  which  the  one  was  described 
as  the  Pishergate,  and  alleged  to  lead  from  the  vil- 
lage of  Easter  Aberdour  to  Aberdour-harbour  ;   and 
the  other  to  the  bay  called  Whitesand^^bay/'   And 
the  summons  concluded  with  a  prayer  to  have  it 
found,  and  declared  that  the  Appellant's  property 
was  free  from  any  such  privilege  or  servitude,  &c. 
i;^    Whii^  being  so  found  and  declared,  that  the 
proprietors  and  inhabitants  of  the  lands  of  Hillstde 
should  be  prohibited  from  claiming,  using,  or  at- 
tempting to  use  these  roads,  ^^  or  otkerrake^  that  if 
the  defender  (Respondent)  should  duly  expUiin^  am^ 
descend  upon^  and  instruct  any  right  to  the  saidpre^ 
tended,  roads,  op  either  of  themj  then  thai  the  precise 
course,  nature,  extent,  objects,  and  purposes  of  such 
servitudes  or  privileges,  as  well  as  the  particular 
seasons  and  manntrs  of  e^vercising  the  same,  which 
may  ite  found  competent  to  the  proprietors^  or  inha^ 
bitants  of  the  said  lands  of  Hillside  ought  and 
should  be  exactly  ascertained^  limited,  and  defined^^ 
demcUi^'bf 'I^^  Kf^spondent  stated  in  defence,  that  he  had 
g^acnptioD.    aoquired  a  right  by  prescriptioi)  to  the  roadii  in 
ffive  in  a  cop- .question.      In  December,  isotf,  the  action  came 
^^Aa/^^r     b^^^  Lord  IVfeadowbank,  Ordinary,  who  appointed 
^^w^^ ^^    *^®  Respondent  to  state  in  a  condescendance  "whai 
prZe.  kA  claimed,  and  mkat  he  offered  ta  prove.    Thci 
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oondescendance  was  accordingly  given  in  ;  and  the  Junei5»i8is. 
Respondent,    after  describing    the  course  of  the  ^    '  ^       ' 
roads,  '^  offered  to  prove  by  the  pai^le  testimony  of  rxoht  op 
witnesses,  that  these  roads  had  been  uninterruptedly  ^^^* 
used  }  the  one  leading  to  the  harbour  as  ^  road  for  prove  a  pre- 
foot  passengers,  horses  and  carriages,  and  the  other  -^({J"^*  "^•*** 
to  Whitennds-bay,  as  a  road  for  foot  passengers,  ton  of  houses 
by  all  the  proprietors  of  grounds  or  houses  situated  Sie^ait^sidc*"* 
on  the  east  side  of  the  rivulet  called  Aberdour  Burn,  of  Akerdour 

•      curu,  includ- 

and  lying  in  the  parish  of  Aberdour,  and  particularly  ing  himself 
by  tlw  defender  and  his  predecessors  (to  whom  the  ^^*  ^^^ 
deaoription  applies)  for  a  period  beyond  the  memory 
of  BMtn/' 

The  Appellant  objected  to  this  condescendance  as  The  Appellant 
not  being  sufficiently  explicit,  and  he  required  a  l"atcme^tof 
new  one,  stating,  .whether  the  servitude  claimed  by  ^^e  purposes 
the  Bespdndent  was  constituted  by  grant  or  pre-  wavs  were 
seription,  and  what  were  the  purposes  to  which  the  of*J™g*^ature 
servitude  roads  were  to  be  applied,  and  whether  the  of  the  Res- 
use  of  both  or  either  of  the  roads  was  for  his  own  «  propHetor 
personal  convenieAde,  or  for  any  benefit  connected  ^^jjjjj*'"^^* 
^▼ith  his  lands  of  Hillside  as  the  dominant  tene-  reoce  to  the 
joaent,  and  also  what  possession  the  Respondraft,  hii  otten« 
predecessors  iii^  thl&  estate  of  Hillside,   and  their 
t^ants,  have  had  oi  the  roads  in  question,  without 
reference  to  any  possession  that  may  have  been  had 
hy  the  other  proprietors  of  grounds  or  houses^ 
situated  in  Easter  Aberdour^  . 

Lord  Meadowbank  pronckinced  the  following  ht-  Jan.  is,  isor. 
terkMStttor  f ''  Ba^rtg  considered  tht  cmdescendakce  ^^tu^o^^ 
f^r  the-  putsufer^  with  the  ansmers  thereto^  ahd  «l»»»7  ^j^^* 

•    .  /•       ,    .         .  >  y  «  ...  /.    ihe  condes- 

aemgafopimtm  that  the  condoicmdanCe  tmpivesMj'^  cenduice  tuf. 
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jant}6,\9\$.  ^ciently  the  nature  of  the  defender's  claim  to  t^i 
roads  in  question^  as  not  to  he  dejended  on  any 
existing  grant  Known  to  the  defender ;  that  the 
defender 9  in  giving  in  the  condescendance  ordered,  is 

^i^Mv^whj'  nowise  caiied  on  to  assign  any  particular  uses  for 
an  access  to  the  sea  shore^  which  is  juris  publici ; 
that  the  general  use  of  the  road  in  question^  by  the 
feuars  of  Aberdour,  may  be  very  material  to  as^ 
certain,  in  leading  any  proof  in  support  of  the 
defender's  claim  in  behalf  of  Hillside  to  the  same 
beneft^  &c.  &c. 

The  Lord  Ordinary  having  adhered  to  this  inter- 
locutor, the  Appellant  petitioned  the  whole  Lords 
that  the  Respondent  might  be  ordained  to  lodge  a 
new  condescendance  stating  as  above,  ^'  and  at  all 
events  to  find  that  any  proof  which  might  be  ulti- 
mately allowed  must  be  limited  upon  the  defen- 
der's (Respondent's)  part,  to  the  possession  which 
might  have  been  enjoyed  by  himself,  and  his  pre* 
decessors,  and  authors,  as  proprietors  of  Hillside^ 
and  their  tenants,  exclusive  of  any  possession  a^ 
leged  to  have  been  had  by  any  neighbouring  pro^ 
prietors,  such  as  the  proprietors  of  grounds  and 
houses  in  the  neighbourhood  of  AberdourJ* 

Adhered  to  This  petition  was  refused  without  answers^  and, 

by  the  Court.   Lo„j  Morton  appealed. 

Sir  S.  Ronnllyj  and  Mr.  Homer,  (for  the  Appel- 
lant,) argued  that  the  Respondent  must  prove  a  title 
in  himself,  as  proprietor  of  the  lands  of  Hillside, 
and  that  proof  of  title  in  all  the  rest  of  the  world 
would  be  nothing  as  to  the  purposes  of  the  present 
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action,   unless    a    public  highway  were   claimed^  JaneiG^sid., 
which  was  not  pretended.     Issue  was  not  joined  on   ^-~v^— ' 
the  issue  tendered.     The  precise  objects  for  which '  kioht  or 
the  ways  were  claimed  must  be  stated ;  the  foot  ^^^' 
path  was  said  (not  in  the  pleadings)  to  be  for  the 
purposes  of  sea-bathing;,  but  that  ought  to  be  stated^ 
and  then  it  would  remain  to  be  considered,  whether, 
that  was  a  right  of  way  that  could  be  supported ;  a  EnVioe,  B.!?« 
right  of  way  must  have  a  precise  object,  as  well  by  '^'  ^' 
the  law  of  Scotland  as  by  that  of  England. 

Mr.  Adam^  and  Mr.  Brougham^  (for  the  Re- 
spondent.) The  condescendance  was  sufficiently  ex- 
plicit, as  Mr.  Stuart  was  included  in  the  descrip- 
tion of  *'  proprietors  of  grounds  to  the  east  of  Aber- 
dour  Bum,''  and  the  rest  was  surplusage.  lUwas 
not  necessary  here  to  set  forth  the  particular  uses, 
as  the  object  of  the  action  was  to  annihilate  the 
servitude ;  and  to  this  the,  mere  allegation  that  the 
Respondent  had  a  right  of  way  was  sufficient 
answer. 

Their  Lordships  would  consider  how  extremely 
different  in  point  of  pleading  the  laws  of  the  two 
countries  were.    The  termini  ad  quam^  described  ex  Parquharaud 
w  terminorum,  the  uses  for  which  the  ways  were  SUaw. 
claimed,  for  when  a  carriage  road  was  claimed  to  a  17^7. ' 
'  harbour,  and  a  foot  path  to  the  sea  shore,  it  was  to 
be  presumed  that  they  were  to  be  applied  to  the 
ordinary  uses  in  such  cases.     The  inhabitants  of  a  «> 

town  or  village  might  clearly  have  a  servitude  of 
*.this  nature  over  another  person's  ground,  and  they 
cited  to  this  point  the  cases  of  ^^  the  inhabitants  of 
Dunbar^  and  the  Duke  of  Roxburgh,  1713. — Jaft 
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Jttn(i5»i«is.  fra)r  and  itihabitants  of  Kelso  against  tb6  Duk^  of 
Roxburgh,  1755. — Inbabitanto  of  Dysart  against 
Sinclair,  1779' 

Sir  S.  Romilly  in  reply.  The  ihhkBtfariti  in  the 
cases  mentioned,  claioied  under  a  geheral  6astoni, 
which  was  a  different  thing,  in  Etiglana  fc^rtainly, 
and  he  believed  in  Scotland. 

juUicialofkler-      Lord  Eldoft  (Chancellor.)   If  {here  w6r6  n6  other 
ifTsh  ^^^  ^  *^^  harbour  But  this,  theh  to  be  sure  the 

way  than  the    reasoning  in  the  interlocutor  might  be  well  founded. 
toThwioIT/   ^"*  *^  '*  ^**  ^"^y  ^  sJ^crrter  road,  it  nnist  be  shown 
is  claimed,  the  whether  it  was  limited,  or  for  all  uses. 
Mnstbe  stated.      There  Were  two  questions  tb  be  considered ;'  first, 
whether  the  Court  of  Sessidn  Was  fight  in  not 
calling  upon  the  Respondent  to  ii^t  the  particular 
uses  for  which  thtsfe  Ways  were  claimed.-     Now, 
without  prgudice  to  the  further  consideration  of , the 
atabject,  he  thought  that  when  thi  Lord  Ordinary 
called  upon  the  Respondent  to  state  what  he  claimed, 
and  what  he  offered  to  prove,  he  could  not  mean 
less  than  that  he  should  describe  the  nature  of  the 
servitude,  because  the  evidence  niight  be,  that  the 
right  of  way  was  for  general  purposes,  oir  for  one  pur- 
pose, or  for  a  variety  of  purposes  short  of  a  general 
nse.     He  could  not  accede  to  the  argument  at  the 
bar  that  a  harbour's  being  the  iermintcs  ad  quam 
showed  the  uses  for  which  that  road  was  designed ; 
for  as  it  was  not  a  public  road,  it  might  be  only  for 
There  may  be  particular  purposcs.     A  person  might  havi  the  right 
for  a  grcat^a^  to  drivc  cvery  kind  of  carriage  lipon  ffiis  road,  and 
cnt^^rticLhr  3^'  might  uot  have  aright  to  cai*ry  every  commodity 
purposes,  and  to*  cvefy  pUce,-  or  to  use  it  for  every  purpose  as  the 

4 
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king's  subjects   might  use  his.    highway.      There  Junci(),i8is. 
might    be    a   right    to    carry  certain    articles    for   ^''^'^v^^. 

PLEADINQ     • 

particular  tenements,  and  not  for  any  other  pur-  rioht  of 

poses.     The  Lord  Ordinary  appeared  to  think  that  ^^^*   . 

as  the   sea-shore  was  publici  juris   wherever  there  purpose  or 

was  a  way  to  it,  every   man  had  a   right  to  use  [^^oSld^be 

that  way ;  but  this  was  not  universally  true,  for   a  stated. 

right  of   way  to   the   sea  might    be   granted    to  Not  true  that 

J      A^   *  4.U  T>    ..    ^u         •*  ^here  there 

one  person  and  ndt  to  another.     But  then  it  was  was  a  way  to 
argued,  that  it  was  quite  enough  to  say  that  they  oBeh2'a^^{it 
bad  a  right  to  these  roads,  and  that  when  it  came  to  it,  as  it 
out  in  proof  for  what  purposes  they  had  been  used,  minted  to  one 
it  would  be  time  enough  to  state  for  what  purposes  *^"J?  "^'  ^  *"' 
they  should  be, used.     But  their  Lordships  would 
observe,  bow  that  bore  upon  the  second  material 
question.     The  right  was  claimed  for  the  proprietors 
of  grounds  and  houses  to  the  east  of  Aberdour  Burn 
in  Vhe  parish  of  Aberdour,  and  not  merely  for  this   . 
particular  Respondent,  and  the  foundation  of  the 
claim  was  prescription;     Why  then  a  prescription 
must  be  proved  in  all  of  them  for  exactly  the  same 
purposes ;  for  otherwise  the  evidence  for  A.  would 
not  be  evidence  for  B.,  as  A.  might  have  the  right 
for  one  purpose,  B.  for  another,  and  C.  for  a  third, 
and  so  on.     And  though  a  right  were  proved  in  all  Thongb  a 
the  rest,  yet  the  whole  of  the  evidence  might  be  provcdTrn^all 
entirely  beside  the  point,  since  there  might  still  be  '^Jo'^^^^^of 
no  proof  that  this  Respondent  had  a  right  to  us^it  sroundsand 

/.  I     ^  Tr  o^  ij  1  nouses  in  and 

for  any  purpose  whatever.     It  a  grant  could  be  pro-  about  Abe^ 
duced  to  all  the  inhabitants,  then  to  be  sure  it  would  ^o"r»  \^™^ht 

'  be  nothing  to 

be  evidence  for  him,  though  he  had  never  used  the  the  purpose  of 
roads ;  but  it  was  not  stated   that  there  was  any  icUon!*^° 
grant,  and  he  thought,  that  at  any  rate  the  Respon- 

VOL.   I.      ^         '  H 
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Jime  i6,i9id.  dent  in  the  present  Btate  of  llie  pleadings,  was  con* 
fined  to  the  prescription. 


Molda  ^^^^  ^^^^  (Chancellor.)    After  stating  the  fects 

Junesi.isis.  of  the  oase  as  above,  he  observed,  that  the  action 
Judgment.       ^f  declarator  at  the  instance  of  the  Appellant  might 
be  represented  as  having  two  objects ;  the  one,  that 
the  Barony  of  Aberdour  should  be  deckred  to  be 
free  from  any  servitude  in  respect  of  the  proprietors 
^  of  Hillside ;  the  other,  that  if  these  proprietors  had 

any  right,  then  that  it  should  be  declared  what  these 
rights  were.    The  Respondent  claimed  by  prescrip- 
tion, and  was   therefore  bound  to  make  out  his 
case  on  that  ground.    The  action  came  before  the 
Lord  Ordinary,  who  ordered  the  defender  to  give 
in  a  condescendance  of  what  he  claimed  and  what  he 
{fffered  to  prove.     It  was  insisted  at  the  bar  that 
this  had  been  complied  with.     The  condescendauce 
afiter  describing  minutely  the  course  of  the  roads, 
iventon  to  state,  &c.  {vide  ante^)    The  Appellant 
•insisted  that  this  was  not  sufficient,  as  it  did  not 
describe  the  nature  and  origin  of  the  servitude ;  and 
'he  required  a  new  condescendance  stating  the  fol- 
lowing particulars: — ^First,  Whether  the  servitude 
was  constituted  by  grant  or  prescription,  and  what 
length  of  possession  the  Respondent  undertook  to 
^prove  in  either  case  ?  **     As  to  that,  the  pleadings 
confinctd  the  Respondent  to  the  prescription,  and 
4)e  must  be  taken  to  comprehend  in  that  the  length 
•of  time  necessary  to  constitute  a  prescriptive  right>; 
'SO  that  this  particular  was  sufficiently  set  forth. 
Then  followed  the  second  point;  '^  What  were  thie 
•puiposes } ^  &c.  '&c.  (Vide  ante.) 
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The  interlocutor  stated^  ^'  That  the  defender  was  Jonesi.ieis. 
4umise  catted  upon  to  assign  any  particular  usesjhr  ^*"~^'"~^. 
^n  access  Hf  the  sea-shore ,  which  was  public!  ^uiis.**  rioht  op 
A  proposition  which  was  not  true  without  some  ^^^* 
qualificdtion ;  and  ^/  that  the  general  use  of  the 
^oad  in  question  by 'the  feuars  of  Aberdour  might 
ie  very  fnaterial  to  ascertain,*'  &.C.  Considering 
the  two  objects  which  the  action  had  in  view,  the 
interlocutor  could  not  be  right  in  the  two  particulars 
•above  mentioned.  The  Defender  was  ^rst  called 
upon  to  state  whether  he  had  a  i-ight  to  any  road ; 
4ind,  to  be  sure^  it  vrould  be  an  answer  to  that,  to  aaj 
that  he  had  a  right,  without  stating  its  nature  and 
-puiposesb  But  if  their  Lordships  would  look  at  the 
•other  object ;  that,  if  the  Defender  had  a  right,  it 
should  be  declared  for  what  particular  purposes  the 
Tight  existed  ;  then  they  must  perceive  that  it  was 
necessMy  to  ascertain  the  nature  of  the  claim,  and 
-<he  purposes  to  which  the  roads,  or  either  of  them^ 
were  to  be  applied.  It  might  be  of  importance 
surely  to  ascertain  whether  this  was  a  right  of  way 
for  all  purposes,  or  for  some  purposes,  more  or  less 
limited ;  and  it  was  fitting,  that  in  the  condescend- 
ance,  these  particulars  should  be  distinctly  stated. 
Suppose  it  were  universally  true  that  every  one  had 
^  right  to  use  a  road  leading  to  the  sea-shore,  yet 
At  might  happen  that  the  rotA  must  not  be  used  fur 
^very  purpose. 

Then  it  had  been  said,  that  the  purposes  would  Theailegatton 
Aj^iear  in  the  proof:  but  .the  pursuer  had  a  right  to  po^sand  u'sei 
'know  what  the  other  party  intended  to  prove,  that  ^f  ihe  wayi 
•he  might  be  prepared  to  disprove  it  if  he  could,  when  the 
-Suppose  the  claim  to  the  foot-path  should  be  for  P'*^^'*'** 

2  H  2 
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Junesi,t8i8.  the  ^rpose  of  bathing,  the  proof  must  be  accord- 
^^— V— ^  idg  to  th^  nature  of  the  claim ;  and  yet  in  such  a 
RioHT^or  case  it  might  be  useless  to  go  into  any  proof  at  all^ 
^A^'  because  a  right  of  way  for  the  purpose  of  bathing 

•ntwerfas^  might  be  one  which  in  law  could  not  be  supported. 
whS^^'Tr  ^^  England,  if  a  foot-way  were  claimed,  it  would 
to  know  to  pot  be  sufficient  to  prove  that  the  claimant  had  been 
the'evidencc  ^^^^^  ^"  horseback.  If  a  highway  had  been  claimed, 
was  to  CO,  that  thatwould  raise  an  entirely  different  question/   But 

he  might  be  t-r^i^i  •it^i        -i  j« 

prepared  to      whcn  the  Defender  said  that  the  nght  even  to  drive 
r"^"(Mmw!     ^^^  ^^^  horses  along  one  of  the  roads  belonged  to 
a  particular  description  of  persons,  he  negatived  the 
notion  of  a  highway,  and  confined  the  uses  in  these 
pleadings  to  those  who  came  within  that  particular 
description.     Tlien  it  was  proper  that  the  Defender 
should  state  what  species  of  proof  he  meant  to  bring 
forward,  and  by  what  actual  exercise  of  the  right  or 
how  otherwise,  it  was  to  be  estTtblished ;  and  for 
what  purposes  it  was  intended,  as  it  might  be  a 
road  to  carry  articles,  not  all  the  world  over,  but  to 
particular  tenements.     Unless  the  particulars  were 
set  forth,  a  variety  of  loose  and  improper  evidence 
might  be  introduced.     If  the  Respondent  should 
state  that  either  of  the  roads  was  for  the  purpose  of 
resorting  to  the  sea-side  for  the  benefit  of  batliing, 
then  they  might  afterwards  have  to  consider  whether 
that  was  a  species  of  right  which  could  be  maintained. 
Another  point  of  great  importance  to  J^  attended 
to,  was.  Whether  a  right  in  these  feuars  of  Aberdour 
could  have  any  bearing  upon  a  right  claimed  by  the 
Respondent  according  to  the  state  of  these  plead- 
ings ?     He  did  not  say  but  that  in  some  cases  such 
evidence  might  be  material,  but  he  was  of  opinion 
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that  in  the  present  case  it  was  not.  As  the  declarator  JoneSMSis. 
related  merely  to  the  proprietors  of  the  lands  of  '^— ^v——' 
Hillside^   proof  of  usage  by  other  persons  was  un-  kioht  or 
necessary  or  inadmissible.     The  user  must  be  by  ^^^• 
himself^  or  his  predecessors  in  the  lands  of  Hillside^ 
or  their  tenants  :  that  was  the  only  point  io  these 
pleadings.     He  should  therefore  propose  to  remit 
the  OHuse  again  to  the  Court  of  Session^  with  these 
findings :— ^ 

IsL  That  the  condescendance  given  in  by  the 
Defender  (Respondent)  did  not  state  the  nature  of 
the  right  of  way  claimed^  inasmuch  as  it  did  not  set 
forth  to  what  uses  or  purposes  these  roads^  or  either 
of  them,  were  to  be  applied. 

2d.  That  in  the  state  of  the  pleadings  it  was  not 
competent  with  respect  to  these  roads,  ^  or  either  of 
them^  to  go  into  evidence  of  usage  by  any  person 
or  persons  other  than  the  ppoprietors  and  tenants  of 
the  lands  of  Hillside. 

3d.  That  the  title  to  one  of  tf^ese  roads  did  noi 
necessarily  decide  the  title  to  the  other. 

This  last  finding  seemed  to  be  a  truth  sufficiently 
obvioas :  bat^  onr  peading  these  papers,  it  would  ap- 
pear not  to  be  unnecessary. 

Tlie  Judgment  of  the  Court  below  was  accord* 
ingly  reversed,  so  far  as  it  was  inconsistent  with 
tiie8efin(Ui^;-««affirmfed  as  to  the  rest^  and  tht 
oanse  remitted. 
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ENGLAMI^w 

APPEAL  FR6m  TliE   COURT  OF  CHANCERY^ 

J.  C.  TKt:sT-^Appetlant. 

C  E.  f  RBINT  and  others — Respondentia 

TaniiTOB,  by  hit  will>  gives  an  aomnty  to  hfa  wife  Md  hffim 
cies  to  children,  kaowiDg  that  his  personal  ^ate  wflsrm^ 
sufficient  to  answer  these  purposes ;  says  nothing  about  hh 
real  states,  but  appoints  certain  persons  trustees  qfinherit^ 
ame  for  the  execution^  of  hb  will.  Qnesticm,  Wheflier  tKd 
trustees  took  any  isterest  in  the  rea>  estates  for  tho  puiposea 
6i  this  will? 

Mar.  19,1813.  JoHN  TRENT  had  ati  e»tete  Sdf  fife  iikceHain 
J^TTP^TT^  fetfida  in  Barbadoea,    teofminder  ta  thisteet  for  a 

WILL.     EF-  ' 

7BCT  or  TBE  term  of  two  hlmdred  [^tarr^.  t6  aacnte  »  jomtuwdf 

'•  TRusTEBt     $C>0^  P^<*  af|Bi|!9^.  to  hta  wifd^  m  ^ae  ahe  sorvifeA 

AHw^""*^    him.     In  1 795,  he  became  equiMt^  iMillad  to  cer-i 

taki  Itfndft  m  SoAieTaetsliire }  ihAnj^st  l^gd^  he 

made  the  following  Wiil^  ddljr  extoit8<H  Rnd  attesied 

by  feor  witn^sa  >-^ 

<'  Jy  J0h$  Trtra^  4o  kereBif  give  uMd  99.  v^a 
260/.  per  annum  during  ker  natural  lift^  ^  aii^ 
tion  to  herjointurt^  my  just  debts  being  previously 
pbii;  and  I  i^gifte '  untd  n^  An)  ymmgir  tkUBI^en 
6000/.  each^  t^  kt  *p0id  tbhen  they  sevtraUy  came  ia 
^  tig^  ^f  twemy-Ofne:  and  I  do  appoint  JohH 
Hatiningj  William  Mannings  ani  ComstnnHno 
PhippSj  as  trustees  of  inheritance  for  the  execu^ 
tion  hereof^ 
Soon  after  making  this  wiU>  he  dictated  a  codi- 
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eil^to  the  said  John  Ha^nning,  (who  immediately  iVbr.  igvi&ta. 
reduced  it  to  writmg)  in  the  following  terms  : —         ^^ >^-s^ 

•*  I  do  give  Robert  Strike  fifty  pounds  beyond  pbctoj't« 
Aw  wage^.    It  is  Mr*  Trent's  wish  that  if  either  «  ^r^J^,^^. 
of  hi$  estates  rmtst  be  sold,  that  the  DUlington  <>^  inh^w^ 
estate  (being  the  estate  to  whieh.the  said  testator  wa^  ^^^** 
equitably  entitled  as  aforesaid)  be  first  sold — Cor 
dicil  6000/.  to  the  child  of  which  ^Mrs.  Trent  ig 
now  pregnant,  when  he  or  she  shall  arrive  at  the 
age  of  twenty-one^  and  full  interest  for  thesume 
during  the  several  children's  minority  *' 

The  testator  being  very  ill  at  the  time  of  making 
tiie  will,  could  only  set  his  mark  to  it ;  but  he  re* 
covered  a  Uttle  and  signed  th^  codicil,  which  was 
not,  however,  attested.  The  testator  died  the  folr 
lowing  day,  leavrng  three  children  bom  in  hi^  life-* 
time,  and  one  born  in  due  time  after  his  decrease. 
The  wifi  was  duly  proved,  and  a  bill  was  filed  in 
Chancery  by  the  younger  children^  the  widow  and 
trustees  against  the  heir  at.lavr,  to  have  tlie  wiljl 
estid)}ished  and  carried  into  execution ;  an4  praying 
liM  an  account  might  he  taken  of  ^e  testator*^ 
property,  and  that,  if  necessary,  the  annuity  of  200/. 
and  legacies  might  be  declared  to  be  charged  o^ 
the  veal  estates.  After  answer  put  in,  issue  joined^ 
and  witnesses  examined,  it  appeared  that  th^  tei^tar 
tor*s  personal  estate  was  not  nearly  sufficiei|t  to  s^« 
tisfy  the  amiutty  and  legacies. 

The  cause  camejon  before  t)ie  Master  of  th^  Roll^  ^^^  ^^p 

who  ordered  a  case  to  be  made  for  the  opinion  qf 

the  Jadges  of  the  Common  Pleas,  on  the  foU^wit^g 

.ifuestions,  vis.:Wi^'^J^ie/Aer /oAii  Mannings  WilliaffL 

flanning,  And  GBin$iantine  JPhipps,  tQok  (HW  ^^4 

% 
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Mar.19,1813.  what  estate  or  interest  in  the  real  estates  of  the 
"" v-**-^  said  John  Trent 9  under  and  by  virtue  of  his  will; 

WILL.     BP-  . 

riicT  OF  THB  ^^  whether  they  had,  by  virtue  of  such  willy  a 

"  TRufTBBs    P^^^^  '^  make  any  conveyance  or  appointment  of 

crv'iNHEBiT-    any  and  what  estate  or  interest  of  or  in  such  real 

estates ;   and  if  they  had,  whether  such  power 

survived  to  the  sqid  John  Hanning  and  fFilliam 

Hanning^^ 

The   Judges   (Mansfield,   Heath,    Rooke,   and 
Chambre,)  unanimously  certified  *'  that  the  Han* 
nings  and  Phipps  took  no  interest  in  the  real  estates 
under  the  will,  and  that  they  had  no  power,  by  vir- 
.  tue  of  such  will,  to  make  any  convey^ince  or  appoint- 
ment of  any  estate  or  interest  of  or  in  such  real 
estates/* 
suhMarchf    *     The  cause  came  on  for  further  directions  before 
^^^'  the  Lord  Chancellor  (Eldon),  who  directed  a  aimi- 

lar  case  for  tlie  opinion  of  the  Court  of  King's 
Bendh.  Three  of  the  Judges  (Ellepborough,  Grose, 
and  Ze  JB/anc,^  certified  as  follows:—*"  18th Dec. 
1805.  fFe  have  heard  this  case  argued^  we  hme 
considered  iV,  and  it  appear*^  to  us,  attending  to  the 
whole  of  the  will,  that  the  testator,  John  Trent,  in 
appointing  John  Hanning,  Williqm  Hanning,  and 
Constantine  Phipps  as  trmtees  of  mkeritance  f>r 
the  execution  of  his  will,  plainly  meant  to  make 
them  trustees  of  his  estates  of  inheritance^  in  the 
same  manner  as  if  he  had  used  the  words,  *^  Tna^ 
tes  of  my  inheritance^'  or  *'  trustees  to  inherit  my 
said  estates  for  the  execution  of  this  my  wilL''  fVt 
are  therefore  ofopifuon,  that  the  said  John  Han- 
fling,  JVilliam  Hanning,  and  Constantine  Phipps 
>took  an  estate  in  fee  in  remaind^.  in  the  said  real 
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estates  tf  the  saidJohn  Trentj  subject  to  the  term  Mar.  19,1813. 
qftwo  hundred  years  created  by  the  settlement. ^^  -     ^ 

FBCT  OP  TBB 

Justice  Lawrence,  on  the  contrary,,  agreed  with  JT^^uJ^g^ 
the  Judges  of  the  Common  Pleas,  stating,  amongst  oFtyHSMiw 
other  reasons,,  that  the  words  trustees  of  i«- 
heritance,  upon  which  the  Plaintiffs  chiefly  relied, 
in  contending  that  the  testator  meant  to  charge  his 
real  estates,  were  too  uncertain  to  support  that  con* 
elusion  in  opposition  to  the  rule  of  law,  that  die  in- 
tent to  disinherit  the  heir  must  sppesit  plainly  in  his 
will,  otherwise  that  the  heir  shall  not  be  disinherited. 

The  cause  came  on  again  before  the  Chancellor  *^  ApriU  . 
for  farther  directions,  who  confirmed  the  opinion  cf 
the  three  Judges  of  the  King*s  Bench,  in  opposition 
to  that  of  Justice  Lawrence,  and  the  Judges  of  the 
Common  Pleas;  whereupon  the  Heir  at  law  ^ 
pealed, 

Mr.  Richqrds  (for  the  Appellant),  insisted  on 
the  rule  of  law,  that  the  intention  to  disinherit  the 
heir  must  distinctly  appear  in  the  will  before  it  can 
have  that  effect.  The  word  inheritance  did  not 
seem  to  have  been  used  by  the  testator  in  a  techni* 
cal  sense,  but  was  applied  to  the  personal  estate. 

Sir  S.  Romilly  for  the  Respondents.  ^  No  one  had 
a  greater  respect  than  he  had  for  Justice  Lawrence, 
or  more  deeply  regretted  his  resignation ;  but  that 
eminent  Judge  had  taken  an  erroneous  view  of  this 
case.  The  great  rule  in  the  construction  of  wills, 
was  to  find  out  and  to  act  upon,  the  intention  of  the 
t^tor,   and  to  give  effect,  if  possible,  to  eveiy 
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Mbr.idn^ia.  wovd  in  d)ie  wittu    Is  Seodaml,  indeed^  dicy  saad 

"^-^^v^—*^  "  fieir  of  petsonttl  citate  ;'*   but  in  EnglMKi   tils 

rt«vorTa«  word  itiheritance  was  exclusively  applicable  to  real 

^  mtf^Ms  esUte.    Tlie  appohitdieiii  of  trcrstecv  of  inherit^ce 

o^  t*fie«iit'  ivasf  cqaa%  Strang  as  a  devise  of  tba  mhentiaace. 


ANCK. 


Taylor  and 

Webb.  Styies^i  Zori  Rcddsdak  still  ntaiaed  tbr  opinkm  which 

O  JQ  * 

t„j1 ,  ht  had  before  femittdy  that  the  decision   of  the 


Jud^ment^ 


Ch^ceUor,  in  eonjfonnitjr  witk  the  opinkm  of  the 
three  Jtiuiges  of  the  KiegTa  Bench,,  wao  eorrect.  He 
•dimtted  this  however  to  be  a  case  of  dottbt,  and  it 
would  be  presuming  in  him  not  to  do  so^  when  the 
four  J.udges  of  the  Gonvmon  Pkaa^  and  one  of  the 
^dges  of  llie  King^s  Bench  hjid  decided  the  other 
wvf.  To  apply  the  word  inberitafice  to  personal 
eMate  would  be  altogether  an  ioipvoper  use  of  the 
ternr;  and:  why  sheold  that  he  done^  vthtm  in  die 
present  case  it  might  perfectly  well  be  understood 
^n  its  proper  sense  ? 

Lord  Eldon  (Chenceilor),  ooncuvred^  but  with 
doubt  certainly,  fd'ter  die  Judges  hed  so  madi  d&fr 
Jfared*  It  was  a  material  fact,  that  the  testator  snist 
have  known  at  the  time  of  making  his  will  that  his 
personal  estate  was  insufficient  to  answer  its  pttt^ 

iposes. 

#  * 

judgment  of  4ihe  Court  below  affinned.i^ 
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IRELANIX 
XPli'EAL  tltOAT  Tljfi   COVnt  OY  EXCHEaUEH, 

£r.iZAB£Tri  AitCH]ioxj>  and  other8-«-ite^072^<f7^ff« 

fiuB-usASB  with  covenant  of'perpetoal  renewal  under  a  pe-* 
nalty  of  7^*  made  of  a  chureh  lease  held  by  an  admini- 
stratrix for  the  benefit  of  her  children  and  herself.  Whe- 
tiier  such  a  lc«se  can  be  supported,  e^icept  by  ooiimdering  tha 
cptioii  to  pay  the  peadty  as  of  the  esdeaee  of  the  contract ) 


]S1r&  AB€HB0LD  \vas  in  1789  poiaessed  of  a  Mty  ?>  isia. 

cbttPcb  lease,  of  eevtain  lands  (about  sixty-two  aeres)^    ^— v— *^ 

ilk  th^  vicinity  of  DuUtn.     In  that  year  she  de--  cHoaca 

mised  the  land*  to  one  Magrane,  at  the  yearly  rent  ^*^"' 

of  171/.  15^,  11^.  taking  at  the  same  time  a  jfine  of 

70/.    Mfs.  ArehboM  a&o  covenanted  that  as  long 

as  she  held  the  head  lease  in  question,  and  as  ofbst^ 

as  she  obtained*  a  renewal  from  the  Andlbishop^ 

ihe,  her  exaontovs,    administrators,    and    assigns, 

would  renew  the.  s«ib-leBse  to  Magmiey  hts  execUit 

teirs^  admintstraters,.  and  assigns,  under  a  penalty 

of  JOL    Her  husband  had  died  the  year  before,  and 

die  was  adtnimstfatrix  of  thtsir  children. 

M#8.  Affokboldlflobn  after  obtained  a  renewal  oi 
the  headlleaae,  and  in  1 793  lirnewed  the  sub-lease  to 
Mi^prdne,  il^tsnnaef  theeovicnnt.  In  1806,  Ma* 
grane  assigned  his  iiUxTest  to  hift  son,  the  Apellant^ 
Mrs*.  Arcbboid  obtained  a  farther  renewal  from  the 
AfcbbiB&op,  but  reifiised  to  renew  the  snb'^leaae 
npotL  the  grondd  that  she  had  an  option  to  refuse^ 
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May  7, 1819.  Upon  paying  the  ^0l.  penalty.  The  Appellant  then 
^"—"v— ^  filed  his  bill  in  the  Exchequer  against  her,  to  com- 
CHURCH  pel  ^  renewal ;  in  her  answer  she  insisted  on  the 
LBAsi.  aforesaid  option.     After  the  usual  proceedings,  the 

^08.  ^" '       cause  came  to  a  hearing  in  the  Exchequer,  when 
'aoo'^""^*      the  bill  was  dismissed  without  costs;  whereupon 
Magrane  appealed. 

Sir  Arthur  Pigott  and  Mr.  Richards  (for  the  Ap- 
pellant) insisted  upon  the  known  rule  of  equity,  that 
the  penalty  was  to  be  considered  only  as  a  further  se- 
curity, and  the  performance  as  of  the  essence  of  the 
'  contract.  Equity  would  order  a  perpetual  renewal, 
however  hard  it  might  be  on  the  party,  Where  the 
contract  for  that  purpose  was  clear  and  distinct. 
Mrs.  Archbold  might  relieve  herself  from  the  hard* 
ship  by  not  renewing  with  the  Archbishop. 

Sir  S.  Romilly  and  Mr.  Hart  (for  the  Responds 
ents).  In  this  particular  case  the  option  to  renew 
or  pay  the  penalty  was  oC  the  essence  of  the  con* 
tract,  and  was  the  only  circumstance  that  coald 
make  it  reasonable  ;  without  this  equity  would  not 
order  performance,  even  if  Mrs.  Archbold  had  the  ab- 
solute interest ;  for  it  would  amount,  to  a  sale  by  her 
without  consideration,  in  as  much  as  the  fines  or 
rents  of  church  lands  were  raised  on  renewal,  ac- 
cording to  the  value  of  the  propeitjr  at  the  time* 
The  fines  might  thus  be  raised  so  as  to  leave  her  no 
beneficial  interestin  the  lease,  butthewhole  mustroto 
him  who  had  the  sub-lease  at  a  rent  certain.  It  was 
clear  that  Mrs.  Archbold  did  not  understand  the  na*^ 
t;ure  and  consequences  of  this  contract  at  the  timeahe 
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entered  into  it ;  and  equity  would  not  order  perform-  May  7*  is  13. 
tnce  of  a  contract  so  improvident  under  such  circum-  ^""^^'"■"-^ 
itaficeSy  though  she  had  been  possessed  of  the  abso-  church 
lute  interest.    But  she  was  only  a  trustee  or  admini-  "^^*' 
stratrix  of  her  children^  and  could  not  be  allowed  Willan,  16 
to  conclude  them  by  a  contract  so  unreasonable*  MoSioclfand 
An  administratrix  paying  her  own  debt  to  a  third  Builer,  10 
person  out  of  the  effects  of  the  intestate,  the  money  M^ai][  and  * 
might  be  followed  by  a  legatee,  even  in  the  hands  ^jl^^^^^' 
of  the  innncent  third  person.  935. 

Lord  Eldon  (Chancellor).    This  was  clearly  a  Judgment. 
case  where  the  rule^  that  the  penalty  was  not  to  caseVherethe 
be  considered  as  of  the  essence  of  the  contract,  did  ^^^^\  ^^^  ^^® 

,  '  penalty  was  to 

not  apply.    The  option  was  meant  as  an  altema-  be  considered 
tive  ;  it  was  of  the  essence  of  the  contract,  and  the  f|lr[hc^»ecuri. 
only  way  to  make  it  reasonable ;  Otherwise  the  con-  ty,  could  ap- 
tract  would  have  been  tad,  though  she  had  been 
the  absolute  owner*;  but  she  was  administratrix  of 
her  children,  and  could  not  bind  their  interests  by 
a  lease  so  very  improvident. 

Lord  Redesdale.    These  leases  with  covenant  of  How  these 
perpetual  renewal  arose  in  Ireland,  instead  of  fee-  vTi^rofper- 
farms.    Persons  purchased  impr«)veable  estates  ;  but  ^["^na'J^*-^*^ 
having  no  money  to  carry  on  their  improvements,  IreUnd. 
they  procured  it  in  this  manner :    they  paid,  f* 
example,  1 5,000/.  for  an  estate,  and  conveyed  it  to 
another  in  fee-simple  for  10,000/.,  taking  a  lease 
i>f  the  whole,  with  covenant  for  perpetual  renewal, 
at  a  rent  equal  to  the  interest  of  the  10,000/.  There 
were  many  such  leases,  and  they  had  a  claim  in 
reason  and  justice  to  be  supported. 

3ut  this  sub-lease  was  t)f  a  different  description. 
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May  7*  wid.  It  would  iiave  been  bad  under  the  circumetanoe^^ 
cAw^\k  *^^"^  Mrs.  ArobboJd  bed  had  the  absolute  interest 
cuxjK^K  in  the  original  lease ;  but  she  had  not  that  absolute 
Thi«  ifosB  int^^Mt ;  part  of  it  w  as  in  her  children,  for  whom 
wauld  haire  «he  was  administratrix.  In  both  views  it  was  bad^ 
ibouffh  Mx».     unless  combined  with  the  option  of  paying  the  pe- 

h^'ftlu?  ™**y'  **^^  *^^  ^^  ^^^^^  ^^^  ^^^  children  even 
lute  interest,    fts  to  4he  pacvment  -of  the  penalty  he  would  not  say  at 

was  bad  be*-      ^^^^  tlBiew 

*^Ti  ^^fk-  A      The  decree  of  the  Court  below  affirmed,  without 

couKi  not  bind  .      .  ' 

her  children,  prejudice  to  any  remedy  the  Appellant  might  have 
cpoldbfndhL  *^  ^*^>  &^* »  possession  being  immediatdy  deli- 
chiWrcn  even   vcped,  and  no  writ  of  error  to  be  brought  in  the  ac* 

to  the  pay-.  .         '      .  *.  ^ 

ment  of  the  tion  of  ejectment  brought  in  one  of  the  Courts  be- 
^^  'y-  low ;  and  leave  given  to  apply  to  the  Lords   in  re^ 

|;ard  to  mesne  j>fofits^  pursuant  to  an  undertaking 

by  the  agents. 

Hie  action  of  ejectment  above-mentioned  was 
Jbrought  at  the  expiration  of  tlie  sub»lease^  and  judg^ 
ment  given  in  favour  of  the  Respondent*  The  Ap 
pellant  had  obtained  an  order  from  the  Lords  to  stay 
•prooeedings  upon  this  judgment,  upon  an  undertake 
ing  to  the  above  effect  by  his  ag^ent. 
June  «,  1813*  Mr.  Shadwell  now  applied  on  tlic  part  of  tbe  Re- 
spondents for  an  order  for  payment  of  the  profits 
duriqg  eight  months,  being  tbe  time  the  Respondents 
had  been  kept  out  of  possession  by  tbe  utay  of  the 
prooeedings.  If  there  should  be  a  difficulty  about 
a  criterion  of  value,  their  Lordships  would  give  them 
leave  to  produce  affidavits  to  tliatpoint,  or  remit  the 
cause  to  the  Court  below,  with  directions  to  ascertain 
the  value  aqd  order  payment 
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An  ohjecAioh  to  the  junsdictbn  Avms  made  on  4^e  M«^  7.  i«iau' 
fsart  of  the  Appellant,  as  this  appeal  bad  besemal-   ^''■^"^^^■*^. 
4Bady  idiapoaed  of.;    but  Ae  Chancellor  had   i)io  «kuron 
doubt  but  the  House  had  juriesdictioa  fowaded  9«  "^^^ 
•the  undertaking  of  the  agents. 

It  was  accordingly  ordered  that  the  Court  belovr 
;8hould  cause  an  account  >to  be  taken,  and  payment 
io  be  made  of  what  was  due  up  to  the  time  of  de^ 
livernag  fMnsessioh. 


SCOTLAND. 

iCMLOR   FROM  THE   COURT  OF  XXCHEaUBIi. 

Walkba — Plaintiff  in  Error. 

•ADvi3CA3a£  iGen£ral — Di^endant .  in  Error* 

Tab  agent  of  the  owner  of  an  estate^  to  be  sold  at  auction,  Joly.g,  ttis. 
attends  at  the  place  and  time  of  sale;    mentions  the    ^  —  ^    l^»* 
.upset  price,  hut  no  bidden.      He  gives  notice  that  he  case  dpov 
will  be   ready  to  treat  for   a  sale  by    private  bargain,  the  aoctios 
Soon  after  he  is  called  into  a  private  room  by  some  of  those  ^c^*«»  17  ah» 
who  attended  at  the  public  meeting,  and  they  give  hioi  ^^  ®*°'  *"• 
oflSsnin  arriting.   He  engages,  before  inspecting  the  offers,    . 
that  the  highest  o&r  shall  be  accepted;  and  it  is  accepted 
accordingly.    Question,  Whether  this  be  a  sale  at  auction 
«inder  the  acts  of  the   17th  George  8,  c.  50,  and  I9th 
George  3,  c.56? 

The  estetes  of  Foodie,  D^xmnCy  and  others,  in  July  woi, 
FifMhire,  belonging  to  the  trvstees  of  the  Marohi* 
oness  of  Titchfield^  were  advertised  to  be  sold  by 
f  tlblie  auetidn^  at  Sdinbuygb^  '«nd  .a  number  of  .per. 
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July  8,  ISIS,  sonr attended  in  consecjuence.    The  Plaintiff  in  efror, 

''*~^^— ^  a  writer  to  the  signet,  was  employed  by  the  trustees 

THE  Aucnoir  as  their  agent  to  sell  the  estate.     A  licensed  auc- 

to«io*^ ^"  tioneer  attended  at  the  place  and  time  of  sale,  but 

Mr.  Walker  took  the  most  active  part  in  the  basi- 

ness.     No  notice  was  pretended  to  have  been  given 

to  the  auctioneer  of  any  intention  to  buy  up  the 

estates  for  the  vendors  in  case  the  biddings  did  not 

The  upset       reach  the  value.     Mr.  Walker  stated  the  upset  price 

tu^oM^'i  at  or  about  50,000/. ;  but  notwithstanding  every  ex- 

and  the  iricct-  ertion  for  that  purpose,  he  could  procure  no  biddings 

rag  r    sup.  ^p^^  ^j^^^  ^^^^     He  then  stated^  that  he  should  be 

ready  to  treat  for  the  sale  by  private  bargain,  and 

the  meeting  broke  up.     Mr.  Walker  left  the  house, 

but  soon  after,  while  he  stood  near  it,  in  the  street, 

or  in  the  court  of  the  Exchange,  some  gentlemen, 

who  had  attended  in  the  public  room,  came  to  him, 

and  said  they  would  make  an  offer,  provided  it  was 

Offeif  soon      not  Communicated  to  others.     Mr.  Walker  stated, 

•  privTteroom  ^^^^  **  would  be  Unnecessary  to  make  any  offer, 

by  some  of      either  verbally  or  in  writing,  unless  it  was  some- 

those  who  had     ,  .         -  ^ 

attended  the     thmg*  better  than  50,000/.,  and  that  the^  best^  or 

wg.  \hr'"    highest  offer  above  that  sum,  would  be  preferred 

*T^^\^^^  tt?iMo«/  partiality.     In  two  or  three  hours  after, 

est  shall  be  ac-  letters  or  lines  with  offers  were  delivered  to  him; 

b  S£pS*l ''   "P^**  which,  he  went  back  with  them  to  the  Coflee 

House,   opened  the  letters,  and  found  in  one  of 

them  an  offer  of  50,630/.;  which,  being  the  highest, 

he  said  would  be  accepted,  provided  the  terms  of 

'  payment  could  be  adjusted ;  and  these  having  been 

adjusted,  the  bargain  was  concluded  the  following 

day. 

filed  io  the  An  information,  in  the  name  the  Advocate  Ge« 
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neral,  was  filed  against  Mr.  Wajker  for  payment  of  Ji,iy  $,  igia. 
the  auction  duty,  upon  the  sum  at  which  the  estates  ^  "  v  ■  ^ 
sold,  amounting  to  l  ,266/.  5^.  '        the*aootio* 

The  question  came  on   to  be  tried   before  the  ^cts,  j7a»» 
Baixms  of  the  Excihequer ;  and  the  jury  returned  a  Exchequer  f&r 
special  verdict,  findint;  the  facts  as  above  stated.—^  payment  of 
lue  iSarons,  after  hearing  the  case  argued,  gave  The  Barons 
judgment  for  the  Defendant  in  erroi';  upon  which  tihlih^^ 
Mn  Walked  brought,  his  writ  of  error.  i»"i- 

Mr,  Adam  and  Mr.  Dauncey  (for  the  Plaintiff 
in  error)  contended,  that  this  was  ho  sale  by  way 
of  auction.     The  upset  price  was  not  a  biplding,  but 
the  terminus  a  quo  the  bidding  comtnfenced.     This  TriHo  and 
had  been  decided  by  the  Court  of  King's  Bench  i  33"?'  ^***^ 
and  the  subsequent  transaction  Was  a  private  bargain^ 
totally  distinct  from  the  public  auction. 

Tht  Solicitor  General  and  Mr.  M^Kendzie  (for 
the  Defendant  in  error)  maintained,  that  the  whole 
was  one  transaction ;  that  the  vendor  had  the  ad- 
vantage of  the  competition  ;  and  that  the  sale  in  an- 
other room  was  a  mode  of  sale  at  auction,  *'  whereby 
the  highest  bidder  was  deemed  the  purchaser^''  and 
clearly  within  the;  meaning  and  letter  of  the  statutes; 
Tlie  circumstancei  of  time  was  essential,  as  it  sh6u£d 
the  connexion  between  the  open  and  the  more  prr^ 
vate  transactiout  Unless  this  second  transaction 
should  be  held  to  be  a  continuation  of  the  former, 
the  payment  df  the  duty  might,  in  almost  evety  m^ 
stanc(^  be  evaded :  aod  they  relied  upon  the  case  of 
the  King  and  Turner ^  decided  at  the  Exchequer 
SittlDgs^lHilary  Term^  )  708 ;  the  cases  of  the  Kdng 

VOL.  I.  I 
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July  8^  i8is«  and  Sterlings  and  the  King  and  Christie,  were  aho 
^^— *x— ^  mentioped. 

CAM  WON 
«U  ATOTtOir 

j7.  AHB  7%|.  Chancellor  stated,  that  when  he  was  Attor- 
ney General,  they  had  a  case  m  the  Excheqner  of  a 
female  auctioneer.  She  continued  silent  during  the 
whole,  time  of  the  sale;  hut,  whenever  any  one  lud^ 
she  gave  him  a  glass  of  brandy. — ^The  safe  broke  up, 
and^  in  a  private  room,  he  tfa^  got  the  last  glass  of 
brandy  was  declared  to  be  the  purchaser*  This  was 
decided  to  he  an  aw^tion. 

Hisv  Lordship  suggested,  that  the  information 
ought  to  lyive  been  against  the  licensed  auctioneer ; 
but  that  point  had  not  been  noticed  below,  and 
them  appeared  to  have  been  an  understanding  that 
no  advantage  was  to  be  t^en  of  the  circumstance. 

jswif^isfs.  Lord  EldoH.  (Chancellor.)  After  stating  the  case 
Judgmeiiu  ^^^  proceedings,  and  noticing  the  Auction  Act  of 
the  17th  of  the  King,  c.  50,  he  adverted  more  parti* 
''  cubrly  to  that  of  the  19th  Geo.  3,.  e.  56^  asd  read 
the  material  words  np«n  whidi  the  queatioa  turned, 
froin  the  3d.  seetioi^  ^  who  doth  or  shall  exerdae  the 
^  calfing,  &c.^  of  an  auctioneer,  by^  outcry,  knocking 
f ^  down  of  hammer,  candle,  lot,  parcel,  oir  bj/.  any 
^  other  mode  of  sale  at  aueti^m,  or  tffher^  the 
^  highest  bidder  is  deemed  to  be  the  purchaser.'' 
The  act  therefore  described,  not  merely  the  several 
Species  or  modes  of  sale  of  which  the  word,  auction 
m^bt  be  consideiied  as  the  genus,  but  added  the 
words  ^  any  other  mode  of  sale,  or  wlieveby  the 
^  highest  bidder  is  deemed  to  be  the  puvchaner.** 
They  had  beapd  m\ich  argument  about  Aejwtioe 
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of  making  those  pay  the  duty  who  had  the  advan-  July  is,  t8i3. 
tage  of  the  competition  produced  in  this  way ;  but    '    ^v-*— ^ 
that  was  a  consideration  not  for  their  Lordships  to  tHP.  auction 
enter  into.    They  bad  to  consider,  temperately  and  tg  mo.  nlf* 
soberly  what  was  the  meaning  of  the  Act  of  Parlia^ 
ment,  and  to  decide  accordingly.    Three  or  fouf 
cases  had  been  mentioned,  on  which  he  should  trou- 
ble their  Lordships  with  a  few  short  observations.  By 
the  12th  section  of  the  Act  of  the  igth  of  the  King« 
it  was  enacted,  *^  That,  in  case  the  feal  owner  of' 
**  any  estate,  &c.  put  up  to  auction  shall  become  the  " 
^'  purchaser  by  means  of  his  own  bidding,  ot  the  bid-^ 
^  ding  of  any  other  person  on  his  behalf,  at  such  sale^ 

^^tbe  officers  of  excise  are  authorised  to  make  an  al^ 

« 

*^  lowance  to  such  divisor  of  the  duties  imposed  by  the 
^  Acts  in  question,  provided  the  requisite  notice  be 
*^  given  to  the  auctioneer  before  the  bidding.**  Then 
the  question  arose.  What  constituted  a  sale  at  auc- 
tion^ and  how  far  thi%  was  such  a  sale  ?  In  the  case 
of  **  Cruso  and  Crispy"*  the  Court  of  King*8  Bench 
had  decided,  thatlhe  mere  stating  of  the  upset  pric^ 
was  not  a  sale  under  the  act.  Three  other  cases  had 
been  mentioned,  but  all  he  need  say  of  these  was^ 
that  none  of  them  were  exactly  similar  to  the  pre^ 
sent  case. 

He  should  give  no  opinion  how  far  it  Was  neces- 
sary, in  order  to  make  a  vendor  a  buyer,  that  there 
should  be  another  bidding ;  but  it  would  take  more  the  Chawsrf- 
argument  than  he  bad  as  yM  heard  or  read  to  con-  wheth«r,  noi- 
vyice  him  clearly  of  the  contrary;  for,  where  an  JJ|^j,^JJ^|2 
estate  was  put  up,  whether  there  was  anothef  bid-  of  "  Cfato 
der  or  not,  he  had  very  great  doubt  whether  that  JJg  SlSn 
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Ju]yl»,18li. 


CAtB  UPOW 
THB  AUCTtOir 
ACTS.  17  AND 
«90B0.  lit. 

of  an  upset 
price  was  not 
for  the  nur- 
poscs  of  the 
Act,  a  buying 
at  the  Auc- 
tion by  the 
Tcndor. 


Where  the 
contract  is 
with  various 
persons,  with 
an  engage- 
ment to  let 
the  highest 
bidder  be  the 
purchaser,  or 
to  accept  the 
highest  offer, 
it  IS  ft  sale  at 
auction  for  the 
purposes  of  the 
Act. 


was  not  a  stile  at  auction,  for  the  purposes  of  this 
act.     But  on  that  point  he  gave  no  opinion. 

Here  the  Appellant  put  up  the  estate,  and  stated 
that  he  would  not  sell  it  for  less  than  SQ^GOO/^  If ' 
the  matter  had  stopped  there,  then  it  would  liave 
been  necessary  to  determine  upon  the  point  which 
he  had  already  mentioned ;  viz.  Whether  the  put- 
ting up  to  sale,  and  naming  an  upset  price,  was  not 
a  sale  at  auction  for  the  purposes  of  this  Act  r  But 
it  did  not  stop  there;  nobody  having  bid,  Mr*. 
Walker  stated,  in  the  presence  of  those  assembled, 
that  he  was  ready  to  treat  for  the  sale  of  the  estate 
by  private  contract.  He  then  went  into  a  private 
room,  with  several  of  those  persons  who  had  attended 
in  the  public  room,  and  they  having  made  oficrs^ 
he  engaged  that  the  highest  should  be  accepted^ 
He  put  himself  under  an  obligation  to  treat  with 
them  all,  and  to  give  the  estate  to  the  highest  bid- 
der. Here  the  question  was*;  not,  Whether  this  was 
what  was  usually  called  a  sale  by  auction  ?  but.  Whe- 
ther, for  the  purposes  of  this  Act,  every  thing  must 
not  be  considered  as  such  a  sale,  where  the  contract 
was  with  various  persons,  with  an  engagement  to 
Jet  the  highest  bidder  be  the  purchaser?  He  might 
have  taken  any  individual  he  pleased  and  concluded 
a  bargain  with  him ;  that  would  have  been  a  trans- 
action of  a  different  kind  ;  but  here  he  treated  with 
a  number,  and  came  under  an  engagement  to  accept 
the  highest  offer.  He  was  of  opinion,  therefore, 
that  this  was  a  sale  by  auction  for  th^  purposes^of 
the  act,  and  that  the  judgment  of  the  Court  below 
was  right. 


ON  APPEALS  AND  WRITS  OF  ERUOR.  I17 

Lord  Redesdale  concurred  in  this  opinion.'    The  Jalyi2,i8id. 
point  appeared  to  him  perfectly  clear.     The  second   ^"^">/"^~^ 
Act  was  passed  for  the  purpose  pf  further  regulation^  thb  auctx^it 
and  to  prevent  evasions;  and  afiter  pointing  out  who  ^Qo'io7iii" 
were  the  persons  who  must  take  out  licences,  it  pro- 
ceeded to  describe  what  should  be  considered  as  a  sale 
at  auction.     It  was  to  be  a  sale  '^  by  outcry,  knock- 
*'  ing  down  of  hammer^  candle,  by  lot,  or  parcel, 
'^  or  any  other  mode  of  sale  at  auction,  or  whereby 
"  the  la»ty  or  highest  bidder^  is  deemed  to  be  the 
'*  purchaser.*" 

The  words,  **  or  whereby  the  best  or  highest  bid* 
"  der  is  deemed  to  be  the  purchaser,"  he  considered 
as  explanatory  of  what  was  meant  by  the  word 
*^  auction"  and  he  conceived  thkt  all  such  sales  were, 
for  the  purposes  of  this  act,  to  be  deemed  sales  at 
auction.  Under  this  construction  of  the  act,  there 
was,  in  the  present  instance,  clearly ,a^ale  at  auction. 

Judgment  of  the  Court  below  affirqied. 


SCOTLAND. 


APPEAL  FROM  INTCRLOCUTORS   OF   THE   COMMISSARY 
COURT  AND  COURT  OF  SESSION. 

Augusta  M.  Hovzy— Appellant.  ^^*'  ^*' 

Major  M.  E.  Lindsay — Respondent.  whbthbr  a 

SCOTCH 

Marriage  at  Gibraltar  of  a  Scotchman  (in  the  army)  to  an 
English  woman.    While  retired  on  half-pay  he  resides  with 
his  family  at  Durham^  for  the  education  of  his  children, 
and  is  again  employed  in  the  military  service,  but  still  keeps  English 
V»  fiunily  at  Durham,  where  it  remains  for  about  ten  years,  marriaqe, 


COURT  HAS 
JURISDXCTX- 
OV  TO  DIS- 
SOLVE   Air 
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Eoglish  deed  of  sqwration  between  the  btidMnd  and  wk^ 
by  which  he  permits  her  to  choose  her  owo  residence,  and 
s^e  resides  in  EngUnd,  Two  actions  of  divorce  against  her 
in  the  Scotch  Courts,  on  the  ground  of  adultery ;  one  lajr^ 
ing  the  acts  of  adultery  in  England,  the  other  laying  them 
in  Scotland.  Question,  Whether  the  Scotch  Court,  under 
these  circumstances,  has  jurisdiction  to  dissolve  the  mar* 
rillge? 


May  94«1819. 
V , / 

WHETHER  A 
SCOTCH 
COURT  HAS 

;roRiSoic- 

TION  TO  Dli- 
pOLVB  AH 
IIHGLI8H 


Marriage  at 
Cibrailtar. 


Ji  HE  parties  in  this  case  difiered  in  a  variety  of 
particulars  in  their  statements  of  facts,  but  aj^ieared 
•to  be  agreed  in  those  which  were  most  material. 

The  Iles})ondent,  eldest  son  and  heir  of  Mr, 
Bethune,  of  Kilconqhuar  in  Fife^  was  born  in  Scot- 
landi  where  he  chiefly  remained  till  he  went  to 
Gibraltar  in  1781,  with  the  7Sd  regiment.  The 
Appellant  was  a  native  of  £ngland^  and  spent  her 
youth  there  according  to  her  own  statement,  though 
accoi*ding  to  that  of  the  Respondent,  she  left  £ng^ 
land  at  five  years  of  age  for  Scotland,  where  she  re« 
mained  till  she  was  sixteen  years  of  age,  and  then 
went  to  Gibraltar,  where  her  father.  Col.  Tovey,  was 
stationedt  There  the  parties  met  and  were  married 
in  1783,  by  the  Chaplain  of  the  73d  regiment,  ac- 
cording to  the  rites  of  the  Church  of  England,  as 
the  Appellant  stated.  In  1783,  or  4,  the  regiment 
was  ordered  home  and  disbanded ;  and  the  parties 
resided  at  Perth  till  1786,  when  the  Respondent  was 
put  on  full-pay  in  the  26th  regiment,  which  he 
joined  in  Ireland,  but  soon  returned  to  Scotland, 
He  afterwards,  in  1789,  went  to  Canada^  with  the 
regiihent,  leaving  his  family  at  Perth,  but  returned 
in  1790,  when  he  retired  on  harf-pay,  and  resided 
in  Fifa  till  tb^  end  of  the  year  1 792,   Up  to  this  tiroa 
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it  seemed  to  be  admitted,  that  the  Re^ondenfs  Miys^jaA. 
domicil  was  in  Scotland.  v— ^^^-.—^ 

In  179^9  the  Respondent  removed  wim  his  family  scotch 
to  Durham  for  the  purpose,  as  was  stated,  of  the  j^^,"  j"t* 
education  of  his  children.     In  about  a  year  after,  he  'nov  to  diw- 
was  again  employed  in  the  army ;  sold  out  in  17^4,  BNousfT 
but  soon  after  procured  ah  appointment  in  the  Com-  marriaoi? 
missariat  department,  in  which  he  still  remains  as  on  hair 'pay  he 
Deputy  Commissary  General.     During  this  period  J^^^f*  *' 
he  was  occasionally  absent  on  duty  in  various  places, 
but  his  family  remained  atl)urham,  where  he  him- 
self joined  it  as  often  as  he  had  an  opportunity. 

In  1802,  a  misunderstanding  having  arisen  be- 
tween him  and  his  wife,  they  agreed  to  separate; 
and  a  deed  of  separation  according  to  die  law  of  Deed  of  te- 
England  was  executed,  by  which  he  agreed  to  pay  Sembw^isos. 
to  her  trustees  an  annuity  of  125/.  for  her  life, 
whether  sole  or  married.  By  this  deed  ^Iso  it  was 
specially  agreed,  *'  That  the  said  Martin  Eccks 
Lindsay  shall  and  mil  permit  and  suffer  the  said 
Augusta  Margaret  Tovey  Lindsay ^  to  live,  inhabit^ 
and  reside  separate  and  apart  Jivrn  the  said  Martin 
Eccks  Lindsay,  in  such  place  and  places  as  she 
shall  think  proper :'  and  shall  not,,  nor  will  a{  any 
time  during  their  joint  lives,  sue^  prosecute,  or  mo^ 
lest  the  said  Augusta  Margaret  Tovey  Lindsay, 
<yr  any  person  or  petsons  in  jvhose  House  or  family 
she  shaU  reside^  or  he  entertained,  for,  br  on  acr 
count  trfsuch  residence  or  entertainment,  or  of  her 
living  separate  *  and  apart  from'  him  the  said 
Martin  Eccks  Lindsay*' — From  this  time  the  Ap- 
pellant appears  to  have  resided  chiefly  in  England, 
though  she  was  occasionally  in  iScotland«    The  Re- 
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.Mays4,i8s9.  cp^^ndent  some  time  after  raised  an  action  againiA 
^^"-^>'^"'*-^  her  before  the  Commissaries  of  Edinburgh,  for  a 
SCOTCH  divorce,  on  the  ground  of  adultery ;  and  libelled  in 

WRUD1C-'  **"  summons,  that  the  defender  ''  had  both  before 
Txov  TO  Dis-  and  since  the  separation  given  herself  up,  at  many 
wQusu  different  times  and  places y  to  adulterous  practices, 
MARRiAOB }  ^xiA  particularly  at  Bishop  Auckland,  near  Durham.** 
vorce.  The  defender  denied  the  jurisdiction,  but  it  was  sus- 

Jurisiiiciionof  taiucd  by  the  Commissaries,  and  afterwards,  by  the 
taries  3ain-  Court  of  Sessiop,  OH  the  groujfid,  Ist,  Ths^t  the  Re- 
^uru below  •P^'^dent  had  a  domicil  in  Scotland;  and  2d,  That 
his  domicil  must  fix  that  of  his  wife.  From  the  in- 
terlocutors of  the  Commissaries,  dated  respectively 
April  5th,  and  May  2,  1605;  and  from  those  of 
the  Court  of  Session,  dated  May  '1%^  1806,  and 
27th  January  1 807,  the  defender  appealed.  Pending 
diis  last  mentioned  process,  the  Respondent  iti-* 
stituted  another  sqit  of  the  sanoe  nature,  but  libell- 
ing on  acts  of  adultery  committed  in  Scotland,  "  par- 
<*  ticularly  iu  the  House  of  Logic,  in  the  county  of 
*'  Perth,  and  at  various  places  in  the  counties  of  Perth 
**  and  Invcr^cs^i,  and  other  parts  of  Scotland,  in  th^ 
*^  montlis  of  June,  July,  Augi^sc,  September,  and 
^'  October,  ia  the  year  ISO?***  The  Commissaries 
and  Cquv^s  of  Session  decided  in  this  action  also  in 
Feb.  8,  1811,  favour  of  the  Respondent.  The  interlocutor  of  the 
Court  cxf  Session,  to  wliich  they  afterwards  adhered, 
is  iu  these  terms ;  ^^  The  I^ords  having  resumed  con- 
aidecatio.n  of  this  petition,  and  advised  the  same  ' 
with  the  answers  thereto^  in  respect  that  the  purr 
8uer  is  now  coftfessedly  domiciled  in  Scotland,  and 
that  the  deed  of  separation  is  revoked,  they  adhere 
to  the  ixxt^rlocutors  reclaimed  against^  and  refus^ 
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the  desire  of  the  petition/'     From  this  judgment  the  MayM^isia; 
defender  likewise  appealed)   and  both  causes  were    ^— *v^— ^ 
beard  the  same  day,  but  argued  separately ;  it  being  scotch 
imagined  that  the  acts  of  adultery  being  in  the  one  j^^j*^,^* 
case  laid  in  England,  and  in  the  other^  in  Scotland,  tiomtto^o* 
might  possibly  be  he)d   to  form  a  material  dis-  kkoliph' 

(inCtiop.  MARKIAOl? 

Sir  S.  Romilly  and  Mr.  Helroyd  (for  the  Ap-  First  cause, 
pellant.)     In  order  to  decide  whether  the  Scotch  i^r^ioEi^ 
Courts  had  jurisdiction  in  this  case,  two  questions  ^^- 
were  to  be  copsitlered  :   1st,  Whether  the  Respond^ 
enfs  domicil  w^s  in  Scotland  ?    2dy  Whether,  if  it 
was,  the  wife's  dotiiicil  followed  his  ?  As  to  the  first 
point,  Mr.  Lindsay  went  to  Durham  by  choice,  and 
established  his   family   there   lor  ten  years;    and 
though  his  original  domicil  was  in  Scotland,    he^ 
must  now  be  taken  to  be  domiciled  in  England,  and 
any  subsequent  residence  in  Scotland,  as  he  was  in 
the  military  service  of  government,  coulcf  not  change 
his  last  domicil  properly  acquired*     A  boy  residing 
at  any  place,  merely  for  education,  by  the  doctrine 
of  the  civil  law  acquired  no  domicil ;  but  this  did 
not  sipply  to  the  case  of  a  noan  residing  with  his 
whole  family,  even  though  only  for  the  education  of 
his  children.     The  Respondent  had  cited  the  follow- 
ing authority  in  his  favour  as  to  the  question  of 
domicil :  "  Domicilii  quoque  intuitu  conveniri  quis-  Voet.adP^iMls 
^'  que  potest,  in  eo  scilicet  loco,  in  quo  larem^  tct  hc.  ys. 
^^  rumque  ac  fortunarum   suarum  sumtnam  cour 
**  stituit,  undc  rursus  non  sit  discessurusj  si  nihil 
<'  avocetf    UND£au£  cum  profectus  est,    pere- 
1*  9R^ARi  viDETUR."    But  thi?  rather  made  against  \ 
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and  Wallace, 
Feb.  9, 1789. 


him,  for  the  residence  at  Durham  came  exactly 
within  this  definition.  He  had  established  his  hoiM 
there,  his  hoosehold  gods,  his  family.  The  claim 
of  jarisdiction  ratiane  domicilii  was  therefore  ako- 
gether  unfounded.  The  facts  of  his  being  bom  in 
Scotland,  atul  being  heir  to  an  estate  there,  only 
proved  that  his  original  domicil  was  in  Scotland. 
When  he  could  select  for  himself,  he  chose  another ; 
and  their  Lordships  would  overturn  the  most  so- 
lemnly decided  cases  if  they  were  to  say  that  he  did 
not  thereby  acquire  a  new  domicil.  LordTkurUm 
had  decided  that  a  native  of  Scotland,  an  Officer  in 
the  East  India  Company's  service  was  domiciled  ifi 
England,  {secM  if  he  had  been  in  the  government 
service),  though  there  were  letters  of  his  produced 
stating  his  intention  to  return  and  end  his  days 
in  his  native  country ;  and  Lord  Eldon  after- 
wards confirmed  the  doctrine  laid  down  by  Lord 
Thurlm.  /These  and  the  case  of  Sir  T.  Wallace 
w^re  decisive  authorities  against  the  clainuof  juris- 
diction ratione  ariginis.  It  was  monstrous  to  say 
that  the  place  where  a  man  first  drew  breath  v^as 
always  to  be  his  domicil  wherever  he  might  reside. 
The  case  of  Sir  T.  Wallace  was  also  an  authority 
against  any  claim  of  jurisdiction  ^ra^foite  rei  sita, 
though  that  reason  was  stronger  in  the  case  of  Sir 
T.  Wallace^  who  hiEid  an  estate  and  a  dignity  in 
Scotland,  whereas  the  Respondent  here  had  only  an 
expectation.  The  ratio  rei  sita  was  good  to  sup- 
port an  action  of  debt  or  damages,  but  it  was  totally 
inapplicable  where  the  object  was  to  have  a  marriage 
declared  void,  or  to  obtain  a  divorce.  The  ratio 
loci  contractus  was  quite  out  of  the  question^  as  the 
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marriage  took  place  at  Gibraltiu'  within  the  pale  of  May  S4,i8is. 
the  English  law.    The  ratio  delicti  was  also  out  of  ^— ^v-— ' 
the  question^  as  this  was  not  a  criminal  prosecuti9n9  scores 
but  a  civil  action.    The  Respondent  had  also  relied  ^^^^^^^^^ 
upon  the  case  of  "  Pirie  and  Lunan^  but  as  the  tio^^ows- 
marriage  there  was  contracted  in  iScotland^  it  had  no  sNOLif  a 
application.  «*^^-»» 

2.  There  was  no  place  here  for  the  rule  of  Scotch  1796,  Fac. 
law — ^tfaat  the  husband^sybrt^^fi  regulated  that  of  the  ^^ 
wife ;  for  it  was  expressly  stipulated  by  the  deed  of 
sqiaration,  that  she  should  reside  wherever  she 
pleased ;  and  she  had  chosen  to  reside  in  England^ 
where  she  had  been  bom.  The  very  nature  and 
operation  of  this  suit  supposed  that  the  parties  were 
separate,  l^e  rule  was  founded  on  the  community 
of  interests  between  the  husband  and  wife ;  but  it 
was  absurd  to  apply  that  rule  where  these  interests 
were  directly  opposed  to  each  odier.  He  was  per« 
suaded  they  could  produce  no  good  authority  fw 
their  doctrine,  and  in  die  absence  of  authority  it 
was  fair  to  consider  the  consequences  that  would  re- 
sult finom  the  establishment  of  the  doctrine  which 
they  contended  for.  The  consequence  would  be 
that  Scotland  would  become  a  place  where  persons 
wishing  to  violate  their  most  solemn  engagements 
would  assemble  from  all  quarters  of  the  globe  for  the 
consummation  of  their  iniquity.  A  person  having 
his  origind  domicil  there  and  returning  to  it,  or 
going  to  it  and  residing  a  few  months,  might  apply 
to  the  CcNnmissary  Court,  and  prove  alleged  acts  of 
adultery  against  his  wife,  which  she  could  have  no 
opportunity  of  contradicting,  and  so  obtain  a  divorce 
for  evpr, 
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May s4, 1813.      A  third  point  was,  that  an  English  marriage  be* 


^ , ' 

WHBTKER  A 


>^ ing  indissoluble  by  the  the  English  law,  coiild  not 


•coTCH  be  dissolved  by  a  Scotch  divorce,  in  any  other  way 

juRrsDic-'     **"  ^y  *"  ^^  ^f  the  legislature, 

TIOW  TO  DI»- 

BNGLisH  Mr.  Adam  (for  the  Respondent).  Major  Lindsay, 

M4ftRXAOB?  he  apprehended,  might  have  gone  into  evidence  of 
acts  of  adultery  committed  in  Scotland,  even  in  the 
first  cause,  under  the  general  words  in  the  sum- 
mons, ''  at  many  different  times  and  places^*  .He 
was  born  in  Scotland,  and  heir  to  a  considerable 
estate  in  that  country,  and  therefore  his  case  re- 

«.  Ves.  750..  sembled  that  of  Lord  Somerville,  who  -was  born  in 
Scotland;  but  without  being  a  Peer  of  Parliament, 
resided  one-half  of  the  year  in  London ;  and  yet  it 
was%und  that  he  had  not  lost  his  domicil  in  Scot* 
land.  Mr.  Lindsay  was  married  at  Gibraltar,  while 
in  the  army,  at  a  time  when  it  was  admitted  he  had 
fiot  changed  his  ^omiciU 

Chancellor.  This  is  a  case  of  a  Scotchman  marry- 
ing an  English  woman  in  England,  (for  so  it  must 
be  considered)   where   marriage  was   indissoluble* 

(iolly*!  caie.  The  twelve  Judges  had  lately  decided,  that  aa  by 
the  English  law  marriage  was  indissoluble ;  a  mar* 
riage  contracted  in  England  could  not  be  dissolved 
in  any  way  except  by  an  act  of  the  legislature^ 

Mr.  Adam.  This  was  too  serious  a  point  to  be 
considered  in  this  incidental  mailner  upon  a  question 
of  jurisdiction.  It  had  not  been  at  all  started  in  thq 
Court  below.  Tlieir  Lordships  would  hardly^  re- 
mit therefore  on  this  ground,  as  the  remit  must  bo 
fipp%c^hle  to  tbe  9t?tte  of  the  pleadings 
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Chancellor.    You  say  the  marriage  ought  to  be  Maynjisia. 
dissolved.     Her  answer  to  that  is,  that  being  con-   ^^-^^y-— ^ 
tracted  within  the  pale  of  the  English  law,  it  is  in-  ]!^tch'*  ^ 
dissoluble.  court  has 

Mr.  Adam.     That  was  a  question  of  international  tion  to  dis« 
law,  and  the  Commissaries  had,  since  they  knew  of  the  j^^lm^ 
decision  of  the  twelve  Judges  here,  still  maintaiued  marriage? 
their  authority  to  dissolve  an  English  marriage  if  ^^y'**^*- 
the  parties  were  .domiciled .  in  Scotland.     But  grant- 
ing,  for  argument's  sake,  that  they  could  not  dissolve 
an  English  marriage  which  the  English  law  declared 
to  be  indissoluble,  still  he  ^ould  contend  that  this 
was  not  properly  an  English   marriage,  and  was 
therefoi-e  onie  that  they  could  deal  with.     But  first, 
as  to  the  domicil  of  Mr.  Lindsay,   if  he  went  to 
Durham  for  the  special  purpose  of  educating  his 
children,  even  though  he  toek  with  him  his  whole 
iamily,  he  did  not  acquire  a  new  domicil,  as  be  did 
not  go  there  animo  remanendi  but  animo  revertendi, 
and  this  brought  the  case  within  the  reason  of  Lord 
Somerville's.    Besides,  the  question  of  Jorum  was 
not  exclusive;    and  though  it  were  admitted  that 
he  acquired  a  new,  one,  it  did  not  therefore  follovir 
that  he  lost  his  oid  forum' 

With  respect  to  the  marriage,  it  was  performed 
hy  the  Chaplain  of  the  73d  regiment,  which  is  a 
Scotch'  regiment.  The  Chaplain  was  probably  a 
Clergyman  of  the  Church  of  Scotland,  and,  it  was 
to  be  presumed*  did  not  use  the  ritual  of  the  English 
Church*  It  was  therefore  a  marriage  over  which  the 
Scottish  Courts  had  jurisdiction.  But  it  was  said, 
that  the  marriage  took  place  within  the  pale  of  ^he 
English  law.    Why,  then^  it  could  not  be  a  good 
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May  24»  1813.  EngKsh  marriage^  as  the  solemnities  required  bjr 
^^'^^v^^^  the  Marriage  Act  had  not  been  compGed  with,  and 

■■■■■I  ■■■■    A 

tcoTCB         the  marriage  had  only  become  valid  by  the  sub- 

^**^"  "*•     sequent  co-habitation  in  Scotland  ;  so  that  it  was  in 

Tiov  TO  9M-  fact  a  Scotch  marriage.    As  to  the  deed  of  separation, 

bvgIisbT       ^h&^  ^^^y  S^"^  ^^  ^^^^  liberty  to  live  separate  firom 

irAARi4w?     her  husband,  but  did  not  give  a  sanction  toadnheiy, 

s^Geo.9.   ^^^  therefore  the  adultery  put  an  end  to  the  deed 

Bs  to.  the  present  purpose.   It  would  be  contra  bonat 

mores  to  establish  a  different  rule.     Then  the  wife 

was  a  proper  oliyect  of  the  suit ;  and,  if  she  was,  her 

;  husband's  ferum  was  ^r's.    The  case  of  Pirie  and 

Lunmij  was  a  strong  authority  for  this ;  the  wife 

and  husband   being  there  domiciled  m  England, 

(but  the  wife  still  following  his  original  fomnu 

Mr.  Brougham  (en  the  same  side).  He  wonld  state 
the  reasons  why  he  thought  that  the  question  of 
indissolubili^  bad  no  place  here.  The  marriage 
was  not  celebrated  in  such  a  way  as  to  make  it  a 
good  English  marriage ;  and  it  only  became  sudi, 
or  rather  the  marriage  was  altogether  constituted  in 
Scotland,  by  the  parties  living  there  together,  and 
being  habit  and  repute  man  and  wifo.  It  was  theie- 
fore  a  Scotch  marriage,  and  the  rule  which  governed 
LoUy*s  case,'  that  an  English  marriage  was  indis- 
soluble, had  nothing  whatever  to  do  with  the  pre- 
sent question.  But  suppose  this  were  an  English 
marriage,  their  Lordships  were  there  sitting;  as  a 
Scotch  Court,  and  must  decide  according  to  the  law 
of  Scotland,  and  not  be  governed  by  the  decisions 
of  foreign  judges  and  the  rules  of  a  foreign  law, 
for  such  the  English  law  was  as  to  this  purpose* 
TheSrottish  Courts  below  bad,  since  the  decision  «f 


ON  APPEALS  AND  WRITS  OF  ERROR.  12/ 

the  English  Judges  in  Lolly's  case,  repeatedly  eon-  MayS4,i8i3. 
finned  their  own  judgipent  upon  long  and  elaborate   ^^— v-— ^ 
argument.  If  the  decision  in  Lolly's  case  were  cfLted  scotch 
b  the  Court  below,  what  would  be  the  answer?  ^^'^I"^* 
That  it  was  a  case  of  foreign  law :  that  the  opinion  tion  to  »u^ 
of  the  English  Judges  was  intitled  to  great  weight  skglisk 
by  way  of  illustmtion,  but'that  it  was  no  authority.  MAssiAas? 
Their  Lordships  sitting  there  as  a  Scotch  Court 
could  not  judicially  even  know  that  an  English  mar- 
riage was  indissoluble^  excqit  the  fact  were  aven-ed  ' 
en  the  record,  wad  proved.      There  was  here  no 
sudh  averment.  The  same  observation  applied  to  the 
deed  of  separation.     He  need  not  argue  what  was 
the  efiect  of  a  deed  of  separation  according  to  the 
law  of  England ;  because,  if  that  was  intendeid  to 
be  relied  upon,  it  ought  to  have  been  pleaded  and 
proved.    They  treated  these  points  on  the  other  side 
as  matters  of  law,,  whereas  here  they  wece  matters 
of  fact,  and  ought  to  haVe  been  proved. 

But  thi»  case  did  not  at  any  rate  come  within  the 
deeision  in  Lolly's  case,  of  which  he  had  a  note 
takea  by  himself  at  the  time  the  judgment  was  de- 
livered; the  judges  ^^  were  unanimously  of  opinion 
upon  the  points  reserved,  that  a  marriage  aolemniaed 
in  England  was  indissoluble  by  any  thing,  except  an 
act  of  the  kgislature."  Now  it.  was  one  thing  to  say^ 
(hat  such  was  the  law  in  regard  to  marriages  solemn* 
sized  in  England,  and  another  to  say  that  the  same 
kwwas  applicable  to  marriages  contracted  in  the  « 

colcmies.  By  the  26th  of  Gieoige  the  Second,  c.  33, 
eertain  solemnities  were  strictly  required  to  consti^ 
tute  a  marriage;  but  these  were  not  neeessary  in 
the  ealooiesy  and  it  was  offered  to  be  proved  in  this 
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cato,  that  the  most  material  of  them  had  not  been 

complied  witti.     Granting  then  for  a  moment,  that 

SCOTCH  the  decision    in   Lolly's  case   could  be  judicially 

JORMDIC-*     noticed  here,  it  did  not  apply,  as  it  only  related  to 

TioN  TO  Dia-  marriages  solemnized  in  England.     At  all  events,  lio 

XKOLI8H        lawyer  in  the  Scottish  Courts  had  ever  questioned 

auRRiAfiU     ^gjji  power  to  dissolve  an  English  marriage,  and 

their  Lordships  therefore  would  be  cautious  how 

they  broke  in  upon  what  had  always  been  censidered 

as  the  legitimate  power  of  the  Scottish  Courts. 

.  His  friends  on  the  other  side,  however,  had  con-> 
fined  their  observations  chiefly  to  two  points*  1st, 
That  the  Respondents  domicil  was  in  England. 
2d,  That  even  if  he  were  dotniciled  in  Scotland, 
the  deed  of  separation  had  given  the  Appellant  a 
distinct  domicil.  In  regard  to  the  domicil,  he  con** 
tended  that  Major  Lindsay  was  domiciled  in  Scot* 
land^  and  not  in  England,  and  cited  the  case  of 
s.  Vcs.  750.  Somerville  end  Somtrvilley  where  the  Master  of 
the  Rolls,  who  decided  it,  relied  chiefly  on  ih^  forum 
origims.  Lord  Somerville  without  being  a  Peer 
of  the  British  Parliament,  resided  half  the  year  in 
London ;  but  the  Master  of  the  Rolls,  as  his  con* 
nections,  his  estate,  and  his  hereditary  honoura 
were  Scottish,  and  as  he  returned  to  Scotland  every 
year,  and  resided  there  this  half  of  the  year,  decided 
that  he  was  to  be  considered  as  domiciled  in  Scot« 
land.  Sojt  was  with  Major  Lindsay*  He.had  for  a 
4  time,  for  the  purpose  pi  educating  hb  children,  re- 

sided in  England,  faait^  returned  again  to  Scotland, 
which  he  always  considered  as  hiis  home,  and  he 
was  heiivto  a  considerable  landed  estate  in  that 
country.^  Taking  it  for  granted,  then^  that  his  domicil 
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vras  in  Scotland,  and  that  by  the  rule  of  law,  the  May  24,1 8 19^ 
domicil  of  the  wife  followed  that  of  the  husband,  ^"— *>^— ~^ 
the  next  question  was,  as  to  the  eflfect  of  the  deed  of  scotch 
separation.     By  the  Scottish  law  a  deed  of  sepslra-  ^°^*^^  ^^^ 
tion  between  married  persons  was  ravocable  at  the  tion  to  uiIm 
will  of  either  party^    and  their  Lordships    being  kngmsiT 
tiien  a  Scotch  Court,  must  decide  according  to  the  marma^bI 
Scotch  law.     By  the  English  law,  a  deed  of  sepa- 
ration between  husband  ^nd  wife  could  not  be  re- 
voked,  but  by  the  consent  of  both  parties,  (although 
that  was  taken  for  granted  rather  too  rashly)  ;  but 
supposing  it  to  be  so,  still  their  Lordships  could 
not  take  notice  of  that  doctrine,  as  it  was  contrary 
to  the  principle  of  the  Scotch  law  of  marriage ;  its 
Talidity,  as  a  deed  of  separation  irrevocable  except 
by  the  consent  of  both  parties,  was  confined  to  the 
territory  of  England.     The  Scotch  Courts  could  not 
notice  it  as  such ;  they  knew  no  more  of  irrevocable  o 

deeds  of  separation,  than  they  did  of  indissoluble 
marriages.  Whoever  appealed  to  the  law  of  any 
particular  country  must  be  concluded  by  it;  and 
the  Appellant,  by  bringing  forward  this  deed,  ap-< 
pealed  to  the  Scotch  law.  But  it  was  quite  out  of 
place  here  on  another  ground ;  for  the  fact  of  it^ 
being  irrevocable  by  the  law  of  England  was  not 
pleaded  below,  and  therefore  no  notice  could  be 
taken  of  it  by  their  Lordships.  By  the  law  of  Marshalt  ami ' 
England,  however,  the  question  of  irrevocability  did  j^°^^®"'  ®  "^^ 
not  appear  to  be  clearly  established,  but  it  was  at 
Mny  rate  clear^  that  by  the  law  of  Scotland,  such  a 
deed  might  be  revoked  at  the  option  of  either  party ; 
and  here  there  was  an  express  revocation  by  the 
husband.  No  case  could  be  cited  where  the  Scotch 
VOL.  I,  K    ' 
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May  S4«i8!8.  Courts  refused  to  sustain  their  jurisdiction  to  di»- 
^*""""v— ^  solve  a  marriage,  merely  because  it  had  been  con- 
SCOTCH         tracted  in  another  country. 

juRi^ic-'         *'^  ^'  Romilly  in  reply.  It  made  no  difierence  m 
TioMT  TO  BIS-  this  case,  whether  the  marriage  was  solemnized  in 
SNOL18R        England  itself,  or  in  a  colony,  where  the  laws  of  Eng-- 
uM&ULQs }     jj^j^  J  prevailed.    The  point  did  not  depend  ii^ion  tiiflf 
marriage  act;  an  English  marriage  was  indissolnble 
by.  the  common   law.      The  question  theor  was, 
whether  an  indissolubk  English  marriage  eould  b^ 
dissolved  by  the  Scotch  Courts  ?  and  this  brought  it 
directly  to  thepdnt  in  LoUy^s  case;  their  Lordshipa 
sat  as  a  Scotch  Co^rt>  it  was  true ;  but  when  they 
^  were  called  upon  to  decide  a  question  of  English 

law,  they  must  of  necessity  take  the  English  law 
into  consideration.     The  .case  of  Lord  Somenrille 
bad  no  resemblance  to  the  present  Lord  SomerviUe 
o  kept  an  establishment  in  Scotland,  and  always  re- 

sided there  one  half  of  the  year.  In  the  present  case 
there  was  a  total  abandonment  of  iiesidencc  in  thaf 
country.  But  it  was  said,  that  this  was  for  the  pur- 
pose of  educating  his  family.  Suppose  it  were  so, 
the  abandonment  was  not  the  less  complete.  Tlie 
argument  on  the  other  side  went  this  length,  tbat 
there  could  be  no  abandonment  of  a  domicil  in 
Scotland,  if  any  reason  could  be  assigned  for 
leaving  it.  The  case  of  a  boy  or  young  man  at 
school  or  college  was  totally  distinct  from  the  pre- 
sent; he  did  not  change  his  domicil,  because  he  was 
still  supposed  to  form  a  component  part  of  his  father's 
BmgRarn        family.    The  case  of  Sir  Charles  Douglas  was  also* 

andTro»tces      .  \  .,  .  ^i. 

of  Sir  Charles  m  point,  and  was  m  some  respects  stronger  tOBXt 
5^"'        the  present.   With  respect  to  the  deed  of  sepasation. 


ON  APtfiAtS  ANl)  WEtTS  OF  ERfeOR.  181 

they  did  not  coDtend  on  tlie  part  of  the  Appellant^  M«yi»4,lfii3^ 

that  it  made  her  a  ferne  sole  :  they  only  said,  that   ^"""v: ' 

it  expressly  provided  that  she  should  have  a  sepa-^  scotch 
rate  domidl  if  she  chose*    Mr.  Brougham  said  that  ^^jjf^;,^-* 
the   deed  was   clearly  revocable  by  the  husband^  f^ov  to  dw- 
Witbovt  the  consent  of  the  wife ;  but  he  did  not  EMomsx 
know  where  Mr.  Brougham  foimd  that  law-  It  was  MAiiaiA«al 
direcdy  the  reverse,  exocpt  the  husband's  object  was 
to  revoke  for  the  purpose  of  reding  with  her,  and 
even  then  he  could  only  revoke  when  there  was  no 
just  cause  of  separation,  such  as  harsh  treatment,  Er8kinc,iM. 
&c«;  instead  <^  being  more  revocable,  it  was  less  re- 
vocable by  the  law  of  Scbtland,  than  by  the  law  of 
England* 

SECOND  CAUSE.' 

TpvEY — Appellant. 
hivDSAY-^Respondents 


Sir  S.  Romtlly  ^nd  Mr\  Holrojf4»    l^he  only  dis-  acts  or 

ADULTER 
SCOTLAITD. 


linction  in  this  cause  was,  that  the  acts  of  adultery  ^^°^^**^  '* 


were  laid  in  Scotland,  which  the  Appelknt  had 
transiently  visited  without  residing,  so  as  to  acquire 
a  domiciL  The  only  glx>und  of  jurisdiction  that 
could  be  stated,  therefore,  was  the  ratio  delicti^ 
which  amounted  to  nothinp^,  as  this  was  a  civil 
action,  npt  a  criminal  proceedings 

J/r«  Adam  and  Mr.  Broughams  The  jue^ges 
lui4  io  the  present  case  stated  in  their  interlocutor, 
'^  tfiat  the  Respondent  was  cor^e^sedljf  domiciled  in 
jSwtWidi'*    Thi^  dbed  of  a^paititioii  ought  not^to 
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May24, 1813.  stand  iti  the 'way  of  the  jurisdictioa ;  as  this^  he 
^'~*'^^^""~^  repeated,  would  be  giving  a  sanction  to  adulteiy. 
SCOTCH  This  action  was  partly  criminal  as  well  as  civil,  and, 

joiifn)ic-*  ^*  ^**  *^®  custom  in  such  cases,  the  Procurator 
TICK  TO  DXfl«  Fiscal  was  a  party. 

BvoLisH  Sir  S.  Romilly  insisted  that  it  was  merely  a  civil 

MAREiAog }  action,  he  did  not  know  what  the  judges  meant  by 
saying,  that  the  Respondent  was  confessedly  domi- 
ciled in  Scotland,  as  no  such  confession  had  been 
made  on  the  part  of  the  Appellant. 

^Several  authorities  not  particularly  dwelt  upon  at 
the  bar,  were  stated  by  the  Respondent  in  his  case, 
viz.  To  show  that  ih^  forum  of  the  wife  must  follow 
that  of  the  husband^  Cod.  lib.  10.  tit.  Sg.  sec.  9.—» 
•  Voet.  lib.  23.  tit.  2.  sec.  40.  lib.  5.  tit.  1.  sec.  101. 
— Stair,  b.  1.  tit.  4.  sec.  9. — ^Ersk.  b.  1.  tit.  6» 
sec.  19. 

As  to  the  effect  and  revocability  of  a  voluntary 
contract  of  separation,  Voet.  lib.  24.  tit.  2.— Black- 
stone,  b.  1.  c;  16.  v.  1.  p.  457- 8vo. — £rsk.  b.  1. 
tit.  6.  ste.  30.— Fac.  Coll.  v.  10.  No.  44. 
"  To  show  that  the  Respondent  had  a  competent 
forum  in  Scotland,  Ersk.  b.  1.  tit.  2.  sec.  \g.  p^/fo. 
•^Galbraith  ».  Cunningham^  Nov.  15,  I626. — 
Lord  Blantyrev.  For^th,  Dec.  6, 1616. -^Anderson 
V.  Hodgson  and  Ormiston,  July  1744.— -Hiiy  v.  3V 
nantj  June  27,  1760. — ^Voet.  lib.  5.  tit.  1.  sec.  98. 
lib.  5.  tit.  1.  sec.  02. — lib.  5.  tit.  1.  seq.  99. 

June  9,  isis.  Zord  Eidon,  (Chancellor,)  solicited  the  particular 
The  two  attention  of  their  Lordships  io  the  facts  of  these  two 
S^uont  appeals,  as  they  involved  points. of  the  greatest  im- 
gmtest  im-    portance.    In  the  first  of , them  the  Appellant  stated^ 
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that  she  had  been  born  and  educated  in  England:  Jane9«  isu. 
the  Respondent  controverted  that ;  but  the  feet  did  ^JT^^J^J^Ta 
not  either  way  appear  to  be  material  in  this  case*  scotch 
It  seemed  beyond  all  doubt  that  Lindsay  was  domi-  jurisdio^ 
ciled  in  Scotland,  till  he  went  to  Gibraltar,  where  ^low  to  dis. 
the  marriage  took  place.    Mrs.  Tovey  and  Major  bnglisb 
Lindsay  differed  too  as  to  the  ihanner  in  which  the  *^*"^®'^ 
marriage  was  solemnized.    She  asserted  that  it  was 
solemnized  according  to  the  rites  of  the  Church  of 
England ;  while  on  his  part  it  was  said  that  the  mar- 
riage was  performed  after  the  manner  of  the  Scottish 
Church,  by  a  person  not  in  Holy  Orders,  according 
to  the  English  requisites  for    that  purpose.      He, 
therefore,  insisted  that  it  was  a  Scotch  marriage ; 
she,  that  it  was  an  English  marriage. 

From  the  time  of  this  marriage,  which  took  place 
in  or  about  the  year  1781,  till  179^^  Major  Lindsay 
continued  to  be  considered  as  a  domiciled  Scotch- 
man. In  1792,  having  before  retired  from  the  army 
on  half-pay  for  a  time,  he  went  to  Durham,  as  he 
said,  for  the  education  of  his  children ;  formed  an 
establishment  there,  aqd  resided,  or  at  least  kept  ^ 

hi^femily  in  that  place  till  the  year  1803.     The 
question  then  was,  Whether  Major  Lindsay  had, 
by  this  means,  lost  his  original  doniieil,  and  ac- 
quired a  new  one  ?  and  he  confessed  that  he  appeared 
to  him  to  have  been  so  much  established  at  Durhaih, 
that  if  he  bad  died  in  1802,  he  should  have  felt  no  The  Respond- 
hesitatioi^  in  saying  that  he  had  been  a  domiciled  come\  domi. 
Englishman.     Then  an  English  deed  of  separation  ^'^^^  EngUth* 
was  executed  between  the  parties ;  and  afterwards, 
upon  the  ground  of    alleged  misconduct    in  the 
I^dy,  he  commenced  a  suit  of  divorce  against  her^ 


1S4 


CASES  IN  THE  HdUSE  OF  LORDS 


June  9,  1^13. 


WHETHEH  A 

SCOTCH 
COURT  HAt 
J0RX8DXC- 
TION  T      DIS- 
SOLVE AV 
ENGLfSH 
IJARRIAGS  f 


First  cause. 
8tttieinetitof' 
the  summons 
and  observa- 


and  there  the  Court  granted  divorces^  not  a  mema 
et  ihoro,  as  ill  die  laase  of  the  ooorts  in  this  ooiin« 
try,  but  a  winetfio  matrimonii.  The  Lady  declined 
the  jansdidtieii,  but  the  Commissaries  refused  the 
defence,  and  the  tnntter  was,  in  the  usual  way, 
bpought  before  the  Court  of  Session,  who  affirmed 
the  judgment  of  the  Commissaries,  and  found  the 
letters  ordei4y  proceeded  in^  and  ftt>in  this  decision 
of  the  Court  of  Session  die  appealed. 

Tiieir  Lordships  would  observe,  tliat  thealkga^ 
gallons  in  the  summons  were  very  loeee.  Hie  Pno»> 
curator  Fiscal  was  i^  party,  ^nd  this  ifct  deserved  at- 
tention, because  an  argument  was  founded  upon  it 
at  the  Bar ;  the  circumstance  of  his  being  a  peitj 
having  been  relied  upon,  as  evidence  t<»  Aew  that 
this  was,  in  some  measure,  a  criminal  procedure. 
Their  Lordships  would  observe,  that  the  summons 
merely  stated  the  fact  of  the  marriage,  without  spe- 
cifying the  place  where,  or  the  form  in  which  it 
had  been  solemnized.  And  then  the  summons  fwenX 
on  to  state,  that  the  parties  were  reputed  man  and 
wi&,  in  Scotland;  with  a  view  to  lay  the  foundation 
for  the  argument,  that  the  marriage  was  completed 
only  by  their  living  as  man  and  wife  in  Scotland, 
and  that  it  was  therefore  a  Scotch  marriage.  Here 
it  ought-  to  be  observed,  that  it  might  be  one  thing  to 
say,  that  being  habit  and  repute,  man  and  wife,  should 
be  evidence  of  a  marriage,T-and  another  thing  to  say, 
that  it  should  be  held  as  constituting,  or  admitted 
fis  incontrovertible  proof  of,  a  marriage,  even  though 
it  should  be  shewn  that  there  was  in  fact  originally 
no  marriage.  Here  it  must  be  taken  that  the  par- 
ties  were  married  abroad.      The   summons   thei^ 
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itated  the  cohabitation^  and  laid  the  acts  of  mis-  Jane  9,1  sis. 

conduct  as  being  committed  in  England^  to  whicb^   ^ v— ^ 

in  his  opinion^  the  allegation  was  substantially  con-  scotch 
fined ;  and  it  then  concluded  in  the  usual  manner  of  ju^hIdic^* 
summonses  of  divorce  in  Scotland.  tiok  to  dis- 

Afterwards  there  was  a  supplementary  proceeding;  English 
he  did  not  very  well  know  whether  or  not  it  could  ^'arriaoe? 
be  called  a  new  action^  imputing  to  the  Appellant  aciiorappear- 
ndulterous  practices  in  Scotland ;  and' this  seemed  e*l^o  proceed 
to  have  arisen  from  an  idea,  that  it  might  produce  mon  of  insnf- 
a  diflfenent  result  from  the  action  laying  the  acts  of  fi^t."^^  ^ 
adalteiy  to  have  been  committed  in  England* 

The  wife  pleaded,  that  she  resided  in  England  ; 
that  she  was  separated  from  her  husband  under  an 
English  deed  of  separation  agreed  upon  by  both 
parties ;  and  that,  as  the  marriage  took  place  abroad, 
within  th^  pale  of  the  English  law,  the  locus  con-^ 
tractus  was  quite  out  of  the  question  :  that  she  was 
residing  in  England  at  the  date  of  the  citation, 
which,  as  usuaj,  in  cases  of  persons  residing  in 
foreign  countries,  was  made  at  the  Market  Cross 
of  Edinburgh,  and  pier  and  shore  of  Leith.  She 
.Concluded  by  protesting  her  innocence. 

An  answer  to  this  was  given  in,  stating  that  tfie  March»  laos. 
pursuer  was  bom  and  domiciled  in  Scotland  ;  that 
it  was  a  Scotch  marriage;  and  that  the  deed  of  sepa- 
ration was  no  bar  to  the  suit.  The  defender,  her- 
self, it  was  alleged,  had  said  that  the  marriage  was 
informal ;  but  it  was  nothing  to  the  purpose  what 
she  said  or  thought ;  the  question  was — what  was 
the  fact? 

Now,  if  the  first  of  these  actions  could  be  sup*,  if  the  fint  w> 
ported,  and  if  the  marriage  was  an  English  one,  iJ^^JJ^gjc. 
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Jao«d«  18 IS.  and  the  Respondent  was  domiciled  at  Durham^  and 

'^^"v '  be  had  not  subsequently  changed  that  domicil,  then 

8C0TCU  the  decision  must  go  this  lengthy  That  the  Sirotch 

jDRisDi^^*  Courts^  founding  their  jurisdiction  on  the  original 
710N  TO  PIS-  domicil  of  the  husband,  could  divorce  a  vinculo  matrix 
BNGLisiT  tnoniiy  though  the  marriage  was  English,  and  the  ac- 
marrmcbJ  ^^J^l  domicil  of  both  parties  was  in' England.  The 
pourt  may,  question,  at  the  time  it  was  before  thfi  Judges  below, 
*^oandof  *^*  tad  not  assUmed  so  serious  an  aspect  as  it  since  bore. 
origin,  abso-  ThctwelycJudgesof  England  had  lately  unanimously 
aiTl^nglisli  ^^  decided,  that  an  English  marriage  could  not  be  any 
Jh'"*"r  1  d  ^^^^^  dissolved  except  by  act  of  the  Legislature. 
micii  of  both  Jf  then  th^  present  marriage  was  a  good  English 
Jupip  Eog?  marriage,  thp  subject  would  deserve  great  consider-^ 
The*  St'  ^*^^^  "P^^  ^^^^  ^^^^  cause.  The  consequences  must 
had  assumed  ]be  of  the  most  serious  description  to  the  lieges ;  and 
Jls^TriSr"  yet  it  appeared  they  still  adhered  in  Scotland  to  their 
this  case  was    former  doctrine  on  this  subject.    But,  if  they  had  not 

before  the  .       ,  •  »,    ,  .  .        ,  .  • 

Judges  below,  in  the  present  case  given  ail  the  attention  to  it  which 
l^e'cowe^  its  magnitude  deserved — and  if  the  question,  since 
Queticcsmust   fhcy  had  it  u^der  consideration,  had  assumed  an 

be  of  the  most  "    ,  '-  •  t         1     *•  . 

ijerioifs  nature,  ^spect  SO  mucb  more  senous  than  before,  it  was  pror 
per  that  their  Lordships  should  have  the  benefit  of 
the  amplest  consideration  that  could  be  given  to  it 
in  the  Court  below,  before  they  should  be  call^ 
upon  to  come  to  a  final  decision. 

Secon^  cftose.  Now,  as  to  the  second  cause^  Major  Lindsay  in- 
stituted a  new  suit,  if  it  ipight  be  so  called,  against 
the  Appellant,  in  181Q,  for  acts  of  adultery,  allied 
\o  have  been  committed  in  1807,  in  Scotland,  where 
she,    as  she  alleged,   had  only   been    transiently. 

One  ground     Without*  any  regular  residence.     In  looking  at  the 

ihcjildgwbL  decision  of  the  Co^irt  of  Session  upon  this  point,  ^t 


\ 
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would  be  found  that  one  ground  of  it  was^  that  the  Janeg,  i8i^« 
Respondent  was  then  confessedly  domiciled  in  ^^ — v— -^ 

WHETHJBS.  A. 

Scotland/   Nowj  where  the  Court  got  that  fact  he  scotch 
did  not  know,  for  it  certainly  did  not  appear  on  the  j^^  *^ic^* 
face  of  the  papers  produced.     The  Appellant  in-  tion  to  sib« 
sisted,  that  the  Respondent  had  only  gone  to  Scot-  englism 
land  while  in  the  commissariat  departdient,  so  that  *«^»*iags? 
being  in  his  Majesty's  service  he  had  not  changed  thTRSpond^ 
his  English  domicil.    But,  at  any  rate,  he  had  not  l^^^^ 
changed  it  at  the  time  of  the  alleged  acts  of  adul-  domiciled  in 

.  Scotland. 

»>y-  Bat  he  had 

Here  then  was  jt  case  in  which  both  parties  were  ??'p*^*^^ 
domiciled  in  England,  and  then  the  husband  went  domicu. 
to  Scotland,  wher«  it  was  said  he  Jiad  a  domicil  by 
reason  of  origin  and  his  being  heir  of  entail  of  an 
estate  there,  and  instituted  a  suit  against  his  wife, 
which  she  said  did  not  affect  her  in  England;  and, 
if  his  domicil  was  at  Durham,   the  answer  would 
be  sufficient,  though  the  rule  of  law  should  be  ad. 
mitted,  that  the  domicil  of  the  wife  followed  that 
of  the  husband.     But  if  the  jurisdictipn  by  reason 
of   the  original  domicil    could  be   maintained,  it 
would  be  attended  with  the  most  important  conse- 
quences to  the  law  of  marriage.    'Die  decision  in  the 
second  case  appeared  rather  singular,  when  connected 
with  the  decision  in  the  first.  They  stated  as  a  main  One  ground  of 
ground  of  the  judgment  in  the  second  cause,  that  the  JlJenVi^^Se 
Respondent  was  confessedly  domiciled  in  Scotland,  second  cai^se 
jtnd  that  therefore  they  had  jurisdiction,  which  ap-  doubt  as^to 
peared  to  imply  a  doubt  whether  they  had  jurisdic-  JjJf^'^^^Jhe'^ 
tion  in  the  first  cause.     If  the  first  cause  could  be  first. 
supported,  there  was  no  occasion  for  the  second. 
Put  suppose  the  Respondent   were  domiciled  in 
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$i»tie§,  1819.  Scotland  at  the  time  of  the  alleged  acts  .of  adQlteiy 
^""~v-— ^  there^  the  question  still  remained^  whether  in  1810 
•coTcK  ^^  conid  itistitttte  a  suit  against  her  with  effect,  un- 

JUR1SDIC-*  '®**  •'^^  ^*^  changed  her  Jorum  likewise,  merely 
TtoNTo  Dis-  upon  the  ground  of  the  fiction  which  had  been 
ZVGLI8H  stated.  This  was  a  question  of  die  very  highest  im- 
nAnmiA^B?    portance.      * 

iJeedTof  iepa-  Then  with  regard  to  the  deed  of  separation,  even 
ratioii.  if  the  fiction  or  rule  of  law  were  admitted  that  the 

Jorum  of  the  wife  followed  .that  of  her  husband^  so 
as  to  give  jurisdiction  to  the  Scotch  Courts  in  this 
case,  the  effect  of  the  deed  must  be  to  put  an  end 
to  that  rule  or  fiction  till  the  deed  was  revoked.  Ht 
himself  had  agreed  that  their  Jorum  should  be  dif- 
ferent, if  his  wife  so  pleased  ;  and  then  he  endea- 
voured by  this  process  to  get  rid  of  the  effect  of  his 
own  agreement.  Under  these  circumstances^  re- 
membering all  that  had  passed  relative  to  this  ques- 
tion, since  It  had  been  before  the  Courts  below ; 
ftnd  considering  the  very  serious  effect  that  the  de« 
cision  might  have  upon  the  civil  relations  of  fami- 
lies, and  even  upon  questions  of  property,  bethought 
the  best  step  that  could  be  now  taken,  would  be  to  de- 
sire the  Court  below  to  review  its  own  decision.  And 
availing  themselves  for  this  purpose  of  the  provision 
in  the  act  for  dividing  the  Court  of  Session  into 
two  Courts,  they  would  probably  think  it  right,  not 
only  to  remit  these  causes,  but  to  desire  the  opinion 
of  the  whole  Court  upon  them,  in  order  to  have 
all  the  light  which  they  could  possibly  derive  from 
that  source. 

Jjord  Rcdesdah  agreed  that  the  subject  deserved 
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iBacii  more  consideration  than  they  could  well  give  June  9^  1S13. 
k  with  the  limited  information  now  before  them,   ^^—^ v-~^ 
He  coBld  not  conceive  why  the  second  suit  bad  been  scotch  ^ 
instituted,   if  the  grounds  of  the  first  were  good.  ^^^^^  has 

'  O  O  JURISDIC- 

TTi^  second  appeared  to  proceed  upon  the  suppo-  tionto  wt- 
fiition  that,  the  ground  taken  by  the*  first  was  unte-  bwolmb 
nable.     This  case  was  a  most  important  one,  not  ^^^^^^^^^ 
only  with  a  view  to  marriage  itself^  but  with  a  view  imporunt, 
to  contracts  relating  to  it.     Upon  this  ground  of  "^I^^^Yo"^^^^ 
original  domicil,  and  the  fiction  that  the  wife*s  do-  rhif^  itself, 
micil  followed  that  of  her  husband,  they  had  pro-  contracts  m- 
ceeded  to  judge  according  to  the  Scotch  law,  not  ^a^ng^'t. 
only  of  the«marriage  but  of  the  deed  of  separation. 
l^e  marriage  took  place  at  Gibraltar ;  and  the  ques-  The  questim 
tioti,  whether  it  was  valid  or  not,  must  be  decided  dity  or\he  ^ 
by  the  law  of  Engtand,  as  applicable  to  Gibraltar,  bir3e?3f 
The  deed  of  separation  too  was  English,  and  ought  the  law  of 
to  be  judged  of  by  the  law  of  England,  and  the  awSiCTbie^i 
ground  upon  which  it  had  been  held  to  be  revoked,  Gibraltar, 
was  therefore  unfounded.     But  as  to  the  fiict  re-  The  Respond- 
^pecting  the  domicil,  if  the  Appellant's  statement  f^  Et^S^r^ 
was  correct,    the  domicil    of  the  Respondent  was  and  the  Scotch 
in  En^bnd,  and  ^erefore  the  ground  of  the  judg-  havenojurisii 
ment  of  the  Court  below  failed,  for  the  ratio  do-  ^j^^^^ 
micilii  had  no  place  in  this  instance,  and  could  give  Mi. 
no  ground  of  jurisdietion. 

An  attempt  had  been  made  at  the  bar,  to  found  Nofoundatioa^ 
an  argument  on  the  rationt  delicti,  by  stating,  that  dlctionia^ 
the  Procun^tor  Fiscal  was  a  pstrty,  and  that  this  must  ^omdtticiu 
be  considered  as  partly  a  criminal  suit.    This  point, 
however,  had  never  been  considered  at  all  by  the 
<Court  below,  arid  the  mistake  at  the  bar  seemed  to 
h^ve  (riseq  frqtn  the  supposition  th^t  thf  commis- 
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June  9, 1813.  sary  Court  of  Scotland  was  more  like  ourEoclesi- 
^^■^^v— -^  astical  Courts  than  it  really  was.    The  Commissarr 

WHETHER  A        ' 

SCOTCH  Court  in  Scotland  he  believed  was  entirely  a  civil 

COURT  HAH         Q  ^ 

Tioif  TO  PIS-      When  it  was  considered  that,  on  the  principles 
Bv«LisH        of  this  decision  of  the  Court  below,  any  one  from 
MASRiAOE?     j^jjy  quarter  might  go  and  establish  a  domicil  in 
Scotland,  and  by  that  means,  even  in  the  face  of 
a  deed  of  separation,  draw  his  wife  to  a  Scotch  fo* 
rum  and  proceed  s^inst  her  for  an  absolute  disso- 
lution of  the  marriage,    the, question  must  appear 
Cntlieprinci-  to  be  onc  of  the  very  greatest  importance.    If  this 
«iian,  any*^*"  were  to  prevail,  any  person  had  it  in  his  power  to 


one  might  al*-   alter  the  nature  of  his  most  solemn  engagements. 
of  his  most      The  wife  might  say  that  such  was  not  her  contract, 
•^|*[""  ^°l      and  if  this  were  held  not  to  be  a  sufficient  answer, 
the  Court  below  might,  on  the  same  principle,  judge 
.  all  other  contracts  by  their  own  law,  as  well  as  that 
of  marriage.     A  more  important  case  could  not 
possibly  be  offered   to  their  Lordships*  attention. 
The  principle  might  involve  the  relations  of  families 
and  the  ownership  of  property  to  an  unknown  ex- 
tent in  both  countries.    The  case  ought,  therefore, 
to  be  considered  dispassionately,  without  partiality 
or  prejudice  either  on  one  side  or  the  other ;   but 
solely  with  a  view  to  what  was  necesssary  for  the 
purposes  of  justice :  and  it  could  not  be  just  that 
one  party  should  be  able  at  his  option  to  dissolve  a 
contract  by  a  law  different  from  that  under  which 
,    it  was  formed,  and  by  which  the  other  party  un- 
derstood it  to  be  governed. 

The  causes  were  accordingly  remitted  for  review, 
generally,  upon  the  whole  matter* 


TION  TO  DtS* 
80LVE  AV 
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TOVEY  AND  LINDSAY*  Jane  9,  1813. 

Lord  Eldon  (Chancellor),     He  had  before  stated  wHrrHE»A 
some  important  features  in  this  case,  which  rendered  scotch 

*  ,  ,  ,  COURT  HA8 

it  proper  to  send  it  back  for  review-^more  particularly  jurisdic- 
as  it  introduced^  or  might  introduce,  that  extremely 
important  question  which  had.  been  lately  under  the  e^oi-wh 

MARRXA.GBf 

consideration  of  the  Judges  here,  relative  to  the  jun^is  18I8* 

eSect  of  a  Scotch  divorce  on  an  English  contract 

of  marriage ;    and  as  this  question  arose  in  both 

cases,  he  thought  it  right  to  remit  both.   The  cases, 

in  fact,  embraced  a  variety  of  important  questions, 

and  it  would  be  desirable  to  have  the  deliberate 

judgment  of  the  Court  below  on  all  of  them. 

Agent  far  Appellant,     Grkt,  Gray's-Inii. 

Agent  for  Respondent,  Campbbll,  Duke-street,  Westniingter. 


FROM  SCOTLAND. 

Wight — Appellant. 
DiCKsoNs — Respondents. 

Lkask  of  lime-works,  with  stipulation  on  the  one  side  to 
furnish,  and  on  the  other  side  to  take,  a  certain  quantity  of 
coals  from  particular  collieries.  The  full  quantity  not 
raised  by  the  lessor  from  the  collieries  in  question.— The 
lessee  cannot,  on  account  of  this  fiulure,  resort  to  other  col- 
lierjes  for  the  whole  of  what  he  requires,  but  only  for  the 
quantity  he  may  want  beyond  tlie  supply  from  the  particu- 
lar colberies.  ^ 


Feb.S»,liB13« 


Sir  JOHN  DALRYMPLE,  of  Cousland,  desi- 

Vous  of  making  the  minerals  on  his  estate  siibser-  construc- 

▼ient  to  each  other^  granted  a  lease  to  the  Respond-  I^^j^?'  ^ 
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Feb.  82;i8i3.  exits^  with  the  exclusive  privilege  of  burning  limd 
in  the  barony  of  Cousland^  proyided  they  consumed 
a  certain  quantity  of  coal  raised  on  the  same  estate.. 
The  material  words  in  this  lease  were  these  :— 
^^  Sir  John  Cousland  is  bound  to  furnish  pantsqod 
from  the  coal  works  at  Cousland,  so  long  as  they 
are  worked,  at  the  rate  of  l^.  a  cart  of  three 
bolls ;  great  chows  and  panwood  mixed,  as  thejf 
stand  in  the  mine,  at  the  rate  of  Is.  6d.  per  cart, 
of  I2cwt;"  (thus  making  the  one  sort,  as  is  cus^ 
tomary,  deliverable  by  measure,  and  the  other  by 
weight).    "  And  to  make  tht  said  John  and  George 
Dickson  certain,  that  no  injustice  shall  be  done 
them  in  that  mixture,  it  is  agreed,  that  a  number 
of  colliers,  sufficient  for  supplying  the  draw  kilns 
with  great  chows  and  panwood  mixed,  shall  be  set 
apart  for  the  sole  supply  of  the  lime  works,  and 
those  colliers  to  keep  a  separate  bing  for  them,  of 
what  they  cut  down^  of  which  no  part  shall  be 
sold  or  go  to  the  use  of  any  other  person^  except 
the  two  or  three  inches  of  parrot  coal  at  the  top^ 
which  shall  be  set  aside  for  the  use  of  the  said  Sir 
John  and  his  heirs^  in  case  they  shall  desire  to  have 
it ;  and  the  said  John  and  George  JOickson  are  not 
to  be  at  liberty  to  purchase  panwood,  or  coals  of 
any  kind,  from  any  other  coal  work,  as  long  as  they 
can  be  supplied  at  the  above  rates,*"  (i.  e^  with  the 
one  description  of  coal  as  well  as  the  other,)  ^^from 
the  Cousland  coal  works,  under  the  penalty  of  58. 
for  every  cart  they  shall  get  elsewhere  ;  and  if  the 
Cousland  coal  stops,  they  are  to  build  ne  more 
Ulfur 
^^And  ia  order  Up  prevent  the  panwood  fnun 
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hanging  a  burden  upon  the  coal  works,  it  is  specially  F<:b.  92.1813. 
agreed^  that  if  phe  said  John  and  George  Dickson  ^— v-— ^ 
do  not  consume  24,000  bolls  of  pan  wood  in  ayear^  %w^ofK 
the  said  leasers  shall  be  at  liberty  to  consume  the  ''*^^'* 
surplus  panwood  in  separate  kilns  by  themselves  or  , 
others."* 

As  the  Respondents  did  not  consume  the  quantity 
of  panwood  necessary  to  entitle  them  to  their  exchi- 
sive  privilege  of  burning  lime,  Sir  John  Dalrymple 
granted  a  lease  to  the  Appellant,  with  liberty  to 
raise  coal  tq  supply  the  Respondents,  and  to  burn 
lime  for  sale  on  his  own  account,  with  the  diigference 
between  the  quantity  of  coal  consumed  by  the 
Respondents,  and  what  they  ought  to  consume. 
The  Respondents  insisted  on  their  exclusive  privi-* 
Iqge,  and  stated  as  the  reason  for  their  not  taking  the 
stipulated  quantity  of  coal,  that  the  Cousland  col- 
liery was  not  worked  in  such  a  manner  as  to  yield 
them  a  regular  supply,  so  that  they  were  entitled  to 
resort  to  other  collieries* 

A  question  arose  whether  ^^  great  chows  and  pan* 
wood  **  mentioned  in  the  lease,  did  not  mean  ^^  great 
coal;  chows  (small  pieces  of  coal,)  and  panwood 
(the  refuse  or  smallest  coal).'* 

After  a  long  course  of  litigation,  not  necessary  to 
be  particularly  stated,  the  Court  pf  Session  decided 
upon  the  whole,  in  favour  of  the  Respondents,  by 
an  interlocutor,  the  material  words  of  which  are  set 
fcrth  in  the  observations  of  Lord  Redesdale* 

It  was  argued  at  the  bar,  that  the  Court  by  intro- 
ducing the  word  '  coal,'  had  made  a  new  agreement 
§wp  the  parties;  and  that  it  was  dangerous  to  intro-^ 
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LEASE.  ' 

June  93,1813. 
JudgnenU 


Feb.  2«,i8i3.  duce  a  word  on  mere  conjecture,  when  the  words  as 
they  stood  in  the  lease  made  sense  ^thout  it. 


Lord  Redesddk  read  the  material  words  of  the 
lease  or  leases  to  the  Respondents  (vide  at\)»)  ;  and 
observed,  that  a  variety  of  disputes  had  arisen  re- 
specting them,  which  it  was  not  necessary  to  mention 
particularly.  Sir  John  Dalrymple,  thinking  that 
the  Dicksons  had  not  used  the  coal  on  the  estate 
as  they  ought  to  have  done,  granted  another  lease  to 
Wight,  the  Appellant,  empowering  him  to  supply 
the  Dicksons  with  the  quantity  of  coal  which  they 
were  bound  to  consunle,  to  entitle  them  to  the 
exclusive  privilege  df  burning  lime,  for  sale  in  the 
barony  of  Cousland ;  or  if  they  did  not  consume 
the  proper  quantity,  then  empowering  him  (Wight) 
to  burn  as  much  lime  for  sale  on  his  own  account, 
as  could  be  burnt  with  a  quantity  of  coal  amounting 
to  the  difference  between  what  they  ought  to  take 
and  what  they  actually  took. 

The  material  question  then  was,  what  the  Dick- 
sons were  obliged  to  take,  and  Wight,  as  standing  in 
the  place  of  Sir  John  Daliymple,  was  obliged  to  fur- 
nish. A  question  had  arisen  whether  •*  great  chows 
•'  and  panwood  mixed"  meant  the  chows  and  pan- 
wood  exclusive  ot  the  great  coal,  or  the  whole  of 
the  coal,  as  it  stood  in  the  mine,  except  the  parrot 
coal  at  the  top,  as  mentioned  in  the  lease.  The 
Court  of  Session  had  determined,  and  he  thought 
properly  determined,  that  the  expression  meant*  the 
whole  ooal  except  the  parrot  coal.  An  attempt  had 
been  made  to  distinguish  great  chows  from  great 


LBAIB. 
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coal,  but  from  the  whole  of  the  lease  taken  together  Junet3,i8i3. 
it  was  clear  that  great  coal  was  meant  to  be  includ-    >— -v— ^ 

CONSTRUC' 

ed,  sinpe  the  Respondents  were  to  have  the  whole  tion  op  a 
together  as  cut  down  by  the  colliers.  The  inter- 
locutors were  numerous,  and  some  of  them  not 
material  to  be  considered.  The  only  one  which  re- 
quired  particular  attention  was  that  pf  the  23d  of 
January  I8O6,  \yhere  it  was  found  ''that  the  Pursuers^ 
**  Messrs*  Dicksons,  were  obliged  to  take,  and  the 
^^  defenders  obliged  to  furnish  them  with,  regular 
"  wrought panwood  to  theextentof  24 bolls  annually^ 
*^  if  raised  at  the  Cousland  colliery ;  and  also  the 
''  great  coal,  chows,  and  pan  wood  mixed  as  they  stood 
'^  in  the  mine,  to  the  extent  of  30  carts  in  each 
'^  month,  and  that  upon  failure  to  work  such  a  quan- 
.  "tity  of  pan  wood  yearly  in  a  regular  man  per,  so 
'^  as  to  afford  the  Pursuers  a  constant  supply  for  their 
"  works,  the  Pursuers  are  entitled  to  have,  and  the 
"  defenders  obliged  to/urnish,  the  great  coal,  chows, 
"  and  panwood  they  raise,  mixed,,  as  they  stand  in 
'*  tlie  mine,  in  terms  of  the  leases,  to  the  extent  re- 
^^  quired  by  the  pursuers  for  the  supply  of  their  lime 
"  works,  or  at  their  option  to  be -supplied  from  other 
*'  collieries."  Now,  whether  the  Court  of  Session 
understood  this  to  the  extent  to  which  it  went,  or 
not,  it  certainly  appeared  on  the  face  of  it  to  go 
beyond  the  meaning  of  the  lease.  The  great  object 
had  been  the  consumption  of  coal,  and  the  Dick- 
sons  were  not  at  liberty  to  purchase  their  co£ils  any 
where  else,  as  long  as  they  could  be  supplied  from 
Ae  Cousland  colliery  properly  worked.  The  sup^ 
ply  ought  to  be  a  ready  and  a  iair  one  it  was  true; 

VOL.  I.  L 
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^une23>i8is.  btit  thM  It  was  equfeilly  clear  tfattt  if  the  GoutliMd 
^*— V — ^  colliery  should beproperly  worked, theDidkso&scould 
TioK  or  A  only  resort  to  other  cotlierieB  for  the  deflcmncy^  or  flfe 
LBA8».  difference  between  the  supply  and  their  ddmand.  This 

Uppeared  to  be  th&  true  construction  of'thekase;. 
but  it  might  be  contended  from  this  interlocntdr^ 
that  if  the  Dicksons  were  not*  furnished  from  the 
Cousland  colliery  with  a//that  they  watited,  they  inigbt 
at  their  option  take  the  whole  from  other  collieries. 
The  best  mode  of  proceeding  would  be  to  remit 
the  interlocutors  For  review  to  the  Court  belcNr,  with 
findings  to  this  efibct :— Th)at  the  coIrst^uction  fot 
by  the  Court  of  Session  upon  the  lease,  so  fiir  as 
Mbted  to  great  coal  being  intended  to  be  grven  to 
the  Dickisons  with  the  chows  and  pattwood,  was 
correct:— that  the  Dicksons  Were  not  at  liberty  ta 
purchase  coals  lor  their  limeworks  frotn  any  Other 
ttiines  so  long  as  they  iVere  regularly  supplied  from 
the  Cousland  colliery — and  that  in  case  theCcrasland 
colliery  should  be  regularly  wrought,  tfaeDit^ksobs 
were  bound  to  take  all  that  should  be  raised,  the  sup- 
iply  being  as  regular  as  the  nature  of  the  colfieiy 
would  permit — the  mixed  coal  to  be  fairly  wrought, 
and  the  pan  wood  supplied  to  be  of  such  quality  as 
was  fit  to  bum  lime,  and  that  the  Dicksons  were^st 
liberty  to  supply  themselves  to  the  extent  of  the 
deficiency,  and  to  that  extent  only,  from  other  col- 
lieries.    Then  he  should  propose  to  aflirm  the  ittter* 
locutors  as  far  as  they  were  consistent  wiA  the^'flnd- 
ings,  with  directions  to  tbe  Court  below  to  vary  them, 
'  where  it  might  be  required^  for  the  purpefsc  of 
making*  tbem  correspond. 


OH  APPEALS  AND  WRITS  OF  ERROR.  147 

Lord  Eldon  (Chancellor).     These   interlocutors  Juness.isia. 
bad  been  repeatedly  under  his  consideration,  and    ^*"^*>^'*""*'. 
be  had  found  great  difficulty  in  understanding  some  tiom  of  ▲ 
parts  of  them.     He  agreed^  however,  in  the  sug-  '•^"' 
gestion  that  had  been  made  by  his  noble  and  learn- 
ed friend.     There  were  two  principal  points  to  be 
^considered :  Fir^t,  whether  the  Dicksons  were  entitled  Where  a  imh 
to  the  great  coal  along  with  the  chows  and  pan  wood,  pJanTo  haJc 
under  the  words  "great  chows  and  panwood'*  in  wen  ipft  out 
the  lease*     It  had  been  said  that  it  was  too  strong  mistake,  and 
to  insert  a  word;  but  the  answer 'was,  that  other  elnnorhJvc 
words  in  the  lease  could  not  have  their  proper  effect  ^Jjr^f  v^^P^ . 
.without  it.     The  2d  point  was,  whether  the  Dick-  be  introduced^ 
sons  were  confined  by  the  contract  to  supply  them-  ^'^J^n^imS 
selves  from  other  collieries,  only  to  the  extent  of  «» »f '»j  i«d 
the  deficiency  of  the  supply  from  the  Cousland  coU  tbough  the  ' 
Keiy.     He  was  of  opinion  that  they  were  so  con-  P^g^^^J^^^^^^ 
fined^  if  the  Cousland  collieiy  was  properly  worked,  ought  10  >t4nd 
The   Court  below  would   settle  tlie  interlocutors,  ficLntly  iii»- * 
and  perhaps  they  might  see  something  in  theiin  in-  ^"?^  "^^^|^'*"5 
consistent  with  the  findings.     It  appeared  to  him 
however^  that  the  whole  of  them  might  be  alfirmed 
except  that  of  January  I8O6,  which  seemed  to  give 
an  option  to  the  Dicksons,  which  the  true  construe- 
tion  of  the  lease  did  not  warrant 

The  cause  was  accordingly  reipitted  for  vevieifr 
mth  the  above  findings. 

Agent  ibr  Appellant^     Chalmbr. 
>igeDt  for  Respondent,  Mumpjua. 
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M«y  i^.  ig. 

81.  1813. 
V V ' 

MARRXAOB.— 
ADECLARA-' 
TIOV  OF  CON- 
SENT DB  PRA- 
•ENl  I  CON- 
ffriTUlES  A* 
MARRXAOX 
?ER  8£. 


SCOTLAND*  . 

APPEAL  FROM  THE  COURT  OF  SESSIOK. 

M^Adam,  Esft. — /Ippellant. 
Walker  and  others — Respondents* 

M'Adam  keeps  a  woman  in  his  houie  for  some  years  as  ho 
mtstrass,  and,  as  appears  from  several  circumstances  through- 
but  the  C(»urse  of  that  connexion,  contemplates  the  proba- 
bility of  its  terminating  in  marriage,  ne^  on  a  certain 
day,  t^ls  some  of  his  servants  to  witnessi  his  marriage, 
and  in  their  presence,  declares  that  she  is  his  wife,  and  that 
his  children  by  her  are  legitimate.  She  rises,  gives  her 
hand,  and  courtsies  in  token  of  assent,  but  says  nothing* 
This  per  se,  without  any  further  ceremony,  xronstitutes  a 
completA  and  valid  marriage,  ipsum  mainmonium. 


Commence-  , 
ment  of  Mr. 
M*Adam*s 
connexion 
with  Elizabeth 
Walker,  Feb. 
1800. 

Mirrh  22, 
1805. Declara- 
tion of  mar- 
riage. 


Jl  he  late  Quintin  M^Adam  of  Graigengillan  was 
iproprietor  of  very  valuable  estates  in  the  county  of 
Ayr,  and  stewartry  of  Kirkcudbright,  to  a  part  of 
which  he  had  succeeded  under  an  entail  executed 
by  his  father,  and  the  remainder  of  which  he  held 
in  fee-simple,  and  had  disponed  to  trustees  for  the 
benefit  of  his  own  lawful  issue  in  the  first  iixstance, 
and  of  a  certain  series  of  heirs  to  be  appointed  in 
an  additional  entail  to  be  executed  by  these  trus- 
tees. In  1 800,  he  took  into  keeping  the  Respondent, 
Elizabeth  Walker,  a  country  girl  then  residing  with 
her  brother,  a  farmer,  in  the  neighbourhood' of  his 
mansion-house  at  Berbeth.  in  this  situation  she 
continued  to  live  with  him  till  the  22d  of  March, 
1805,  when  in  the  presence  of  some  of  his  servants, 
he  declared  that  she  was  his  wife,  and  that  his 
children  by  her  were  legitimate.     It  was  not  pre- 


ON  APPEALS  AND  WRITS  OF  ERROR. 


149 


tended  that  there  was  any  copula  subsequent  to  this  May  17.  19. 
declaration.  I»  the  afternoon  of  the  same  day,  he  ^^'  '^'^'  ^ 
was  found  dead  in  his  own  house,  with  a  pistol  ttARRiAGs.-. 
grasped  in  both  hands,  and  in  short,  under  circum-  ^  ^bclara- 

o       r  ^  '  '  ^  ^         TioN  o?coir- 

'  Stances  which  left  no  reasonable  doubt  of  his  having  sentdbpra* 

.    -     J  .     .,  SENTI  COK-- 

eomniittea  suicide.  stitutesa 

Various  proceedings  took  place  upon  a  competi-  p^,f  J!^®* 
tion  of  brieves  between  the  tiiistees  under  Mr. 
M'Adam*s  settlements,  who  were  also  the  tutors  of 
his  children  by  Elizabeth  Walker,  and  the  Appel- 
lant, Mr.  Alexander  M'Adam  of  Grimmet,  who 
was  the  next  heir  under  the  entail  executed  by 
Quinfin  M^Adam*s  father,  failing  lawful  issue  of 
his  son.  The  question  was,  Whether  the  Respon- 
dent, Elizabeth  Walker,  had  been  lawfully  married 
to  the  deceased,  Quintin  M'Adam,  and  of  course 
whether  the  children  were  legitimate.  The  Court 
of  Session  decided  that  this  question  ought  to  be 
tried  by  counter-actions  of  declarator  of  bastardy, 
and  of  legitimacy,  in  the  Consistorial  Court,  at  the 
instance  of  the  opposite  parties. 

An  action  of  declarator  of  marriage  and  legiti-  Action  or  de- 
macy  was  immediately  instituted  in  the  Consistorial  roarHaL  &c. 
Court  by  E.  Walker  and  her  children,  and  also  by  Elizabeth 
by  the  tutors.     The  summons  set  forth,  "  that  the  pactsstatcdin 
"  Pursuer,  Elizabeth  Walker,  resided  with  the  said  thclibeiof  ihc 
"  Quintin  M^Adam  for  some  years,  during  which 
"  period  he  treated  her  with  affection  and  respect, 
"  and  she  having  borne  to  him   two  children,  and 
^^  having  become  again  pregnant,  he,  in  the  month 
"  of  ^arch  last,  determined  immediately  to  put  in 
'^  execution  a  wise  and  just  resolution  he  had  some 
'*  time  before  deliberately  formed^  and  occasiomally 
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>fay  17.  19.  ^*  iocpressedy  to  render  his  children  legitinia^,  and 
2IM8I8.  ^  a  hjg  connexion  with  their  mother  honoorable  md 
MARRiAOB.—  '^  indissolable.  That,  in  pursuance  of  this  resola- 
A  MCLARA-    «  ^Jq„   ^^  g3Jj  Quintin  M^Adam,  did,  in  partieii^ 

TION  OF  COMT"  ^^  '  '  j 

CBNTOEPR^  <^  lar,  on  Thursday,  the  21st  day  of  March  las^ 
'^^Tru-mA     **  ride  to  the  house  of  David  Woodbum,  bis  factor) 
MARRIAOB      €i  gj.  Bcllsbank,  situated  about  two  miles  from  his 
**  Mansion-house  of  Berbeth,  when  he  told  the  said 
**  David  Woodbum,  that  he  was  resolved  imme- 
^'  diately  to  acknowledge  his  marriage  with  the  said 
^'  Pursuer,  Elizabeth  Walker,  and  wished  that  he 
*'  would  write  their  contract  of  marriage ;  but  which 
**  Mr,  Woodbum  from  his  unacquaintance  with  th^ 
^<  form  of  such  a  writing,  declined  to  do ;  and  pro- 
'^  posed  to  the  said  Quintin  M'Adam  to  send  for 
**  the  Pursuer,  Thomas  Smith,  his  ordinary  man 
**  of  business,  to  draw  up  the  same.    That  the  said 
*^  Quintin'  M'Adam  immediately  approved  of  this 
'^  suggestion,  and  said  that  he  would  do  so ;  and 
**  accordingly  after  his  return  to  Berbeth,  on  the 
'^  said  21  St  day  of  March,  he  expressed  to  the  aatd 
**  Pursuer,  Elizabeth  Walker,  his  wish  and  deter- 
*^  mination,  that  their  marriage  should  be  declared 
**  without  delay ;  and  mentioned  that  he  had  re- 
<'  solved  to  send  for  the  said  UTiomas  Smith  to  write 
**  their   marriage-contract ;   to  all   which  the  said 
"  Pursuer  fully  assented.     That  on  the  said  21st 
**  day  of  March,  the  said  Quintin  M*Adam  accord- 
^*  ingly  wrote,  with   his  own  hand,  the  following 
**  letter,  addressed   to   the  said  Pursuer,  Thomas 
*«  Smith.     *  Berbeth,  2 1st  March,  1805.  Dear  Sir, 
*^  As  I  intend  to  marry  Miss  Walker  immediately, 
<(  come  out  as  soon  as  you  receive  this ;  and  bring 
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i^iteiOjieil  paper  towt^ite  tb?  contract,  and/ever7  May  17.  19^. 
^tbing  requisite  to  draw  up  a  deed,  to  have  the  **'  ^^'^;  ^ 
**  whole  of  my  lauded  property  that  I  now  have,  or  MARaiAam.--^ 
<^  migr  afterw^rdi  ^qqviire,  rtrictly  enfailed.— I  am,  ^^^^^^^ra^^ 

'/  dear  air,  sincerely  yours.  Q.  M^Adam*    Mention  sbittdepaj^ 
^  this  to  no  person,  not  even  to  your  son.     Q.  M.'    Imma^l 
«^That  on  the  evening  of  the  said  2 1st  day  of  marriao* 
^^  Marehy  the  said  Quintin  M^Adam  delivered  this     p 
f^  letter  to  one  of  his  servants^  with  directions  to 
♦'  carry  it  next  morning  to  the  Post-Office  at  Ayr ; 
<^  and  the  said  letter  was  duly  received  in  Edin- 
*'  burgh,  on  the  ipoming  of  the  24th  day  of  March.  , 

^'  That  the  said  Quintin  M'Adam,  on  the  morning 
'*  qf  Friday  the  29d  day  of  March  last,  after  walk- 
^'ing  out)  returned  hpme  to  breakfast,  when  he 
*^  told  th^  said  Pursuer,  Elizabeth  Walker,  that  he 
*^  wished  to  deqlare  their  marriage  immediately, 
^^  without  waiting  tor  Mr.  Smith's  arrival ;  and  the 
'<  said  Bli^abcth  Walker  having  expressed  her  sa- 
**  tisfaction  and  conseut,  the  said  Quintin  M^Adam, 
*'  bebyeen  the  hours  often  and  eleven  o'clock  of  the 
^*  forenoon  oi  the  said  day,  desired  his  house-ser- 
^'  vant,  George  Ramsisiy,  to  call  in  three  of  his  men* 
"  servants,  to  wit,  Robert  Ga)t,  William  M^Gill, 
^'  and  James  Richardson.  That  the  said  William 
'^  M'Gill  could  not  then  be  found ;  but  the  said 
'^  George  Ramsay  came  soon  after  into  the  dining-* 
''  room,  along  with  the  said  Robert  Gait,  and  James 
*'  Richardson,  when  the  said  Quintin  M^Adam  told 
"  them#  that  he  had  called  them  to  be  witnesses 
^'  to  his  marriage ;  and  immediately  thereafter  asked 
*'  the  said  Pursuer,  Elizabeth  Walker,  to  rise,  which 
**  she  did ;  and  having  given  h^  hand  to  the  said 
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May  17-   19. 

21.  1813. 
'^ , ' 

MARRIAGE.^- 
A  DECLARA- 
TION OF  CON- 
SENT OB  PRS- 
BBNTI  CON- 
rriTUTBS  A 
MARRIAGE 
PER  8E« 
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^^  Quintin  M ^Adam,  he  holding  it,  said,  I  take  you 

"  three  to  witness,  that  this  is  my  lawful  married 

**  wife,  and  the  children  by  her  are  my  lawful  chil- 

"  dren  ;  which  acknowledgement  and  declaration  of 

**  marriage  were  solemnly  and  deliberately  madcj 

^^  and  explicitly  assented  to,  and  acquiesced  in  by 

"  the  said  Elizabeth  Walker,   Pursuer ;  and  were 

*^  again   on  this  occasion  repeated  a  second  time, 

*^  in  presence  of  the  said  George  Ramsay,  Robert 

^'  Gait,  and  James  Richardson,  and  also  of  Margaret 

**  Wylie,  the  said  Quintin  M^Adam*s  housekeeper, 

*^  for  whom,  he,  the  said  Quintin  M^Adam,  likewise 

*'  sent,    with   Che   express   intention  of   being  an 

''  additional  witness    to   the  said   declaration   and 

**  acknowledgment  of  marriage   which  were  then 

*'  so  formally  and  seriously  passed  between  him  and 

*'  the  said  Pursuer.     That  the  foresaid  acknowledg- 

*'  ment  and  declaration  of  marriage  were  soon  very 

*^  generally  known  to  all  the  people  in  the  neigh- 

**  bourhood,  by  many  of  whom  the  Pursuer,  Eliza- 

**  beth  Walker,  was  congratulated   as  the  wife  of 

•^  the  said  Quintin  M'Adam ;  and  the  intelligence, 

^^  which  gave  very  general  satisfaction,  was  in  the 

**  course  of  the  forenoon  of  the  said  day  universally 

**  spread  in   the  town  of  Dalmellington,  which  is 

'^  situated  about  two  milqs  from  the  house  of  Bar- 

^  **  beth  :  that  after  the  parties  had  made  the  foresaid 

J^  mutual  acknowledgment  and  declaration,  the  said 

^^  Qdintin  M^Adam  walked  out  to  see  his  workmen ; 

^*  and   afterwards   went  to  the   house  of  the  said 

^*  David    Woodburn,   at   Bellsbank,    to  whom    he 

'^  mentioned    that  the  said    Pursuer  and    he   had 

5^  declared   their^marriage ;    whereupon    the   said 
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•*  David  Woodburn  said,  that  he  had  been  informed  May  17.  19* 

"so  by  Robert  Gatt,  and  wished  him  much  joy;  **   '^'^'   \ 

*^  to  which  the  said  Quintin  M'Adam  replied,  that  marria6«.— 

^*  he  beheved  it  was  a  very  proper  step :  that  the  ^,^^^^y  *^ 

**  said  Quintin  M^Adam  then  asked  the  said  David  sbwtdep»». 

*^  Woodburn  to  dine  with*  him  at  Berbeth  on  that  gTmrrss  a 

"  day,  of  which  invitation  the  said  David  Wood-  marriage 

**  burn  was  prevented  by  another  en^gement  from 

*'  nceepting ;  and  the  said  Quintin  M^Adam  having 

"  left  the  said  David  Woodburn's  house,  in  perfect 

**  health  about  three  o'clock,  returned  home  to  Ber- 

"  beth,  where  he  died  suddenly  about  four  o'clock 

^'  of  the  afternoon  of  the  said  22d  day  of  March 

"  last :    that  in  consequence   of  the  said   Quintin 

**  M^Adam's  decease,  the  succession  to  all  his  estates, 

*^  entailed  and  unentailed,  has,  by  virtue  of  certain 

"  deeds  of  settlement,  opened  either  to  the  Pursuer, 

**  Katharine  M^Adam,   his  eldest  daughter,  or  to 

"  the   eldest    child   of   which   the  said   Elizabeth 

^'  Walker  is  pregnant,  in  case  that  child  shall  hap- 

•^'pen  to  be  a  male.** 

The  summons  concludes,  ^^  That  therefore  the  CondosioM 
"  said  ElizaBeth  Walker,  now  widow  of  the  said  ^SJ^^^ 
''  Quintin  M'Adam,  and  the  said  Katherine  and 
'^  Jean  M'Adams  their  two  children,  and  the  child 
"  o<  children  in  utero  of  the  said  Pursuer,  Elizabeth 
"  Walker,  ought  and  should  have  our  sentence  ana 
"  decreet,  flnding  and  declaring  that  the  said  Quintin 
"  M'Adam,  and  Elizabeth  Walker,  were,  at  and 
"  previous  to  the  time  of  his  decease,  lawfully  mar- 
"  ried  persons  to  one  another,  and  husband  and 
"  wife ;  and  that  the  other  Pursuers,  Katharine  and 
^^  Jean  M* Adams,  their  children,  and  the  child  or 
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May  17.  tg.  ^^  children  in  utero  of  the  said  Elizabeth  Walkei^ 
Si.  1813.        ft  ^^^  ^^j^  lawfiil  children ;  and  that  the  Pursuer^ 

MAiRiAOB ^'  Elizabeth  Walker,  and  the  said  children  respee- 

Tioi^oFcoir-  "  **vc'y*  ^^^  entitled  to  all  the  rights  and  privil^es 
•2VTDBPKA*  <(  competent  to  the  lawful  wife  or  widow,  and  the 
^titutbs'a  ^'  lawful  children  of  the  said  Quintin  M^Adain^ 
MR  jr^*  "  either  by  law  or  by  the  rights,  titles,  and  investi- 
'*  tures  of  his  lands  and  estates,"  &c.  &a 

Against  the  conclusions  of  this  action,  Mr.  Alex- 
ander M'Adam  (now  Appellant)  stated  the  four 
following  pleas  in  defence :  First,  ^^  The  allegationi 
^^  made  in  the  summons  are  toutly  irrevaUntf  and 
^^  insufficient  for  supporting  the  conclusions  thereof. 
'^  Secondly,  It  appears  from  the  shewing  of  the 
^'  summons,  that  the  Pursuers  can  bring  no  com* 
^^  petent  evidence  for  proving  the  allegation  upoa 
^^  which  the  supposed  marriage  depends,  lliirdly, 
^'  Esto^  the  parole  evidence  offered  would  have  been 
^'  competent  against  Mr.  M'Adam  himself,  if  he 
^'  had  been  alive ;  yet  as  no  marriage  was  actually 
^'  celebrated,  and  no  claim  of  marriage  was  made 
^'  against  him  in  his  lifetime,  the  proof  offered  is 
'^  not  competent  against  his  heirs,  now  that  he  is 
«'  dead.  Fourthly,  The  late  Mr.  M'Adam,  at  the 
*^  time  of  the  declarations  libelled,  was  incapable, 
"  from  insanity,  of  contracting  a  marriage.*" 
8c^k.i3»  1805.  The  Pursuers  (now  Respondents)  briefly  stated 
their  answers  to  these  defences ;  and  the  commis^ 
saries,  having  considered  these-  pleadings,  appointed 
tlie  parties  to  give  in  mutual  memorials,  stating 
more  particularly  the  grounds  of  their  action  and 
Oct.  t4, 1805.  defences,  and  the  relevancy  of  these  grounds  to 
aupport  or  elide  the  conclusions  of  the  libel }  and 


ON  APPEALS  AND  WRITS  OF  E&ROR.  J59 

vn  «fterw«]^  idrisiag  tho^  memorials^  and  the  May  ??.  19. 
whole  process^  •^  The  Commmartes  found  the  libel  **'  ^^^^'  ^ 
<'  tufficiedtly  eiplicit  to  supenede  the  necessity  of  marriaob— 
^*  m  condeseendence,  and,  before  answer,  allowed  the  ^  db^i-ara- 
^  Pursuer  a  proof  thereof;  and  allowed  the  Defender  sbktd&prjb- 
^  a  conjunct  probation  and  a  proof  of  this  specific  stitutbs'il 
f^  allegation,  that  at  the  time  of  the  declaration  li-  mabria©* 
^  belled  the  late  Mr.  M'Adam  was  then,  and   had 
^  for  some  thne  before,  been  incapable,  bjr  insanity, 
*^  tif  contracting  hiarrtage/' 

The  Appellant  brought  this  interlocutor  under 
die  review  of  the  CoUrt  of  Session,  for  the  purpose 
of  having  the  scope  of  the  proof  of  allied  insanity 
farther  extended;  and  having  given  in  a  special 
cMidescendence  of  facts  relative  to  this  allegation, 
tibe  Lord  Ordinary,  upon  advising  with  the  Lords, 
femitted  to  die  commissaries  ^'  with  instructions  so 
•*  iar  to  vary  their  interlocutor  as  to  receive  tiie  said 
^^  condescendence^  and,  before  answer,  to  allow  the 
*'  Dander  a  proof  thereof,  and  the  Parsuers  a  ooh* 
^  junct  probation.'* 

The  transactions  of  the  2l8t  and  22d  of  Miarch 
were  pfo^ed,  as^laid  in  the  summons.    The  decia-  ThedecUra- 
ration  of  marriage  by  Mr.  M'Adam,  and  the  cir-  J|^"  ""^rovJd 
cnmstances  attending  it,  were  proved  solely  by  the  onfyby  parok 
parole  testimony  of  the  servants  present.     It  also      **°**^"^* 
appeared,    that  £•  Walker  said   nothing    at    the 
time,  but  that  she  stood  up,  and  gave  her  hand  to 
Mr.  M^Adam  when  desired  to  do  so,  and  after  he 
•had  declared  that  they  were  married,  that  she  court-  Theeonient 
aied  in  token  of  her  assent.     It  also  appeared,  that  wafklw  given 
Mr,  M' Adam  had  from  the  commencenf>ent,  and  only  by  dumb 
during  the  wliole  period  of  the  codtinaance  of  the 
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May  17*  19*  Connexion,    contemplated  the   probabilily  that  it 

giMSia^    ^  might  end  in  marriage.     When  about  jlo  take  her 

MARRiAGB.—  into  his  house,  he  wrote  the  following  letter  to  his 

woN^'oFcoK-  agent:—"  Stenhouse,  l6th  February,  1800.— Dear 

«BMTDBPRA-  <<  Sir,  I  am  going  to  take  a  girl  into  keeping;  her 

8T1TUTE8  a"  "  uame  is  Elizabeth  Walker,  daughter  of  the  late 

MARRiAG.  «  John  Walker  in  Knockdon,  parish  of  Straiton. 

PER  8E«  ^ 

Evidence  that  "  G^*  '^^  bonds  wrote  instantly ;  and  be  sure  to 

Mr.  M'Adam  «  gend  them  by  the  very  first  post  to  Ayr,  binding 

snenceoieot  of  ^^  me  and  my  heirs  to  pay  her  sixQr  guineas  yearly, 

Sm^mJSS"  ''^^<>  Jong  as  she  lives.     fTrite  them  so  that  if  I  at 

the  probability  ^^  any  time  marry  her,  that  she  gets  no  more  join* 

natingiDmaiw  ■*  ture^  unlcss  provided  by  a  subsequent  deed.     I 

"^'  '*  mean  by  that,  to  prevent  any  claim  to  a  third  of 

^'  the  moveables.     I  suppose  it  can  be  done ;  if  not, 

"  write  them  as  you  see  best.     Be  sure  that  they 

'<  arrive  at  Ayr  on  Wednesday  or  Thursday  at  fer- 

**  thest.     /  shall  be  in  Edinburgh  the  first  week 

**  of  March,  and  will  bring  in  the  mil;  but  is  it 

**  not  better  to  allow  it  to  remain  as  it  is,  untii  we 

^^  see  what  this  produces.     I  remain,  &c.    Quintih 

^^M'Adam." 

On  the  day  after  the  Respondent  had  secretly 
quitted  her  brother's  house,  and  gone  to  Berbetb, 
Mr.  M^Adam  addressed  to  him  a  letter,  in  these 
words:  "  Berbetb,  21st  February,  1800. — Dear 
"James,  You  will,  perhaps,  be.  surprised,  when  I 
"  tell  you,  your  sister  is  come  to  live  with  me«  But 
*^  I  hope  you  will  not  be  angry,  when  I  assure  you, 
^^  that  I  mean  to  behave  to  her  in  the  most  honour^ 
'^  able  manner.  I  have  already  settled  sixty  gui* 
^^  neas  on  her  yearly  during  her  life.  /  have  made 
«  her  no  promise  of  marriage,  but  it  is  veryptoba- 
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^  ble  it  will  end  in  that.     She  and  I  would  be  very  May  17.  19. 

•*  happy  yon  will  come  over  to  day ;  and  if  there  is  ^**  *^*fl^ 

*'  any  further  explanation  you  wish,  I  shall  be  <r!ad  marriage.^ 

"  to  make  it  you.  I  am.  James,  yours,  &€•  Quintin  ^  »«clara- 
j  '  '  J  '  ^  TioM  OP  coir* 

"  M* Adam."  ABirr  db  prje- 


Inth^  month  of  January  1801,  the  Respondent 


SEKTI  COW- 
STITUTB8  A 


was  delivered  of  a  daughter ;  and  immediately  prior  ma»riao« 

to  that  event,  Mr.  M^Adam  wrote  a  letter  to  Mr. 

Smith,   his  agent,   proposing  to  him   a  question, 

which  indicated,  that  it  was  in  his  contemplation  to 

legitimate  the  children  of  this  connection.     Of  this 

letter,  the  following  is  an  extract:  '^  Berbeth,  IQth 

"  January,  1801. — Miss  Walker  will  lie  in  in  a  few 

*^  days ;    if  I  get  the  Minister  of  the  parish  to 

'^  christen  the  child,  and  pay  the  fine  for  a  bastard 

"  child,  will  that,  in  the  event  of  my  ever  wishing 

'*  to  declare  a  marriage,  have  any  effect  of  illegiti- 

'*  mating  that  child,  or  will  it  do  it?  Answer  this 

^'  immediately ;  it  is  the  only  part  of  the  letter  that 

*'  requires  an  answer.**    To  this  latter  Mr.  Smith 

immediately  wrote  the  following  answer,  which  was 

found    in    Mr.   M^Adam's    repositories :    *'  Edin- 

"  burgh,  22d  January,  1 801 . — Dear  Sir,  I  am  this 

•*  day  favoured  with  yours  of  the  19th.    Upon  Miss 

^'  Walker's  in-lying,  and  your  getting  the  Minister 

^  to  baptize  the  child,  and  your  paying  the  fine  for 

^  a  natural  child,  all  this  will  not  prevent  your  af- 

^'  terwards  legitimating  the  child,  by  declaring  a 

^^  marriage,  in  case  you  should  afterwards  choose  to 

^^  do  so.     From  the  time  of  the  declaration  of  mar- 

''^  riage,  the  legitimacy  of  the  child  draws  back  to 

^  its  birth^  providing  no  other  marriage  has  inter- 
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May  17.  19.  ^  vened."*  A  few  di^  afterwiMrdv  Mn  M^Adam 
f  •  ^^'^^  ,  again  wrote  to.Mr.  Smith :  '^  Miw  Walker  was  de^ 
wAMiAsv.^  '"  livered  of  a  daughter  on  Wednesdi^  last  Imttm 
*^  to  call  her  Katharine  for  mg  mother.^  And  in  the 
course  of  the  year  1803,  the  Respondent  bore ano* 
mrohw'A  ^^^  daughter  .to  Mr.  M^Adanij  to  MrhoiD,  after  one 
ifiiMiASB  ^  his  sisters,  he  gave  the  name  of  Jean. 
Jan  s6.  I80I.  The  cvideoca  of  Mr.  CampboII,  of  Troesfaank,  led 
September  or   to  thc  same  conclttsion.    <' He  stated  that  he  was 

October  1 S04* 

'  ^  out  ooqraing  jwith  Mr.  M'Adam,  at  Berbeth^  and 
^^  they  had  been  talking  together  of  Mr.  M'AdAQi's 
''  new  approach^  and  his  bri^e  over^Uie  iriver  J^oon : 
^  That  Mr.  M^Adam  started  the  subj^  of  omr- 
^  riage,  and  spoke  of  Betsy,  meaning  Eliwbetfa 
^'  Walker,  the  Pursuer :  That,  among  other  things, 
^^  Mr.  M^Adam  said,  that  the  great  objection  he  had 
^^  always  had  to  marriage  was,  the  fear  of  having  no 
^^  family,  which  would  have  made  him  the  most  mi- 
^'  serable  man.  alive :  That  his  cousins.  Captain 
^^  M^Adam  the  Defender,  and  Mr.  M^Adam  of 
'^  Tnrnbery,  were  most  excell^it  peof4e,  but  th^had 
'^  no  families ;  and  he  alluded  to  a  brother  of  thears, 
^^  who  had  a  &mily,  but  of  whom  he  spoke  in  terns 
*^  of  the  greatest  disappprobation  ;  and  said,  that  be 
^^  was  resolved  that  he  should  never  get  a  shilling  of 
^'  bis,  as  marriage  could  always  take  place  on  death* 
'^  bed:  By  ail  which,  the  Deponent  undarstood  Mr. 
'*  M'Adam  to  mean^  that  it  was  in  his. power  to 
^^  marry  Miss  Walker  on  death-bed ;  and  the  im^ 
^'  pression  made  oh  the  mind  of  the  Deponent  by 
^^  tbia  oonversation  was  such,  that  although .  he 
^^  would^  before  it  took  place^  have  laid  a  bet,  that 
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^  Mr.  M^Adam  would  not  many  Miss  Walker,  he  May  17.  19. 
**  would  then,  and  afterwards,  have  betted,  that  such  ^^*  ^^'^1^  j 
^  a  marriage  would  take  place.**  marriage  -^ 

The' great  object  of  the  evidence  in  defence  was  TioN^or^oir- 
to  prove  the  insanity  of  Mr.  M^Adam.     It  appeared  8bnt  db  pRiB* 
that  in  March  1 803  he  was  fOr  a  short  time  raving  stitutbs  a 
mad,  but  as  he  had  been  drinking  to  excess  at  that  ^^^H^^^ 
"period,  this  was  considered  as  rather  the;  frenzy  of  Evidence  in 
intoxication.     Some  of  the  servants  deponed,  that  defence  to 

.,..,.  .11      prove  the  m- 

iie  was  penodicaily  subject  to  pains  in  the  stomach,  sanity  of  Mr. 
accompanied  with  head-ach,  flushing  of  the  face, 
ind  an  incapacity  of  sleep  for  several  nights  toge- 
ther, which  had  a  strong  effect  on  his  mind :  that 
l^hen  attadked  by  these  complaints  he  was  occa- 
"sionally  excessively  depressed,  and  at  other  times 
txbessively  irritable,  and  broke  out  into  "  raptures 
of  passion,**  as  one  of  the  witnesses  expressed  it, 
without  any  apparent  reason.  In  March  1804,  Mr, 
M^Adam  himself,  in  speaking  of  his  complaints  to 
a  Mr.  Hugh  'Logan,  Surgeon,  in  Maybole,  said, 
"  that  they  were  most  distressing — that  white  un- 
**  dcr  the  influence  of  them  the  world  appeared  to  look 
'*  with  contempt  upon  him  ;  and  that  once  or  twice 
**  he  was  so  ill  as  to  have  nearly  formed  the  resolution 
•*  of  destroying  himself/*  and  Mr.  Logan  gave  it  as 
liis  opiirion,  '^  that  Mr.  M'Adam  was  under  the 
^  influence  of  melancholic  insanity  to  a  certain  de- 
*^  gree,  and  that  it  often  happens  that  this  species  of 
*^  insanity  leads  to  suicide.^*  Some  of  the  servants 
likewise  deponed,  that  for  a  day  or'  too  previous  to, 
and  on  the  day  of  his  death,  he  complained  of  these 
disorders  in  his  stomach :  *^  that  he  felt  a  burning 
''heat  there  which  rose  up  to  his  throat  as  if  it  would 
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May  17-  19.  ^^  suffocate  him  ;  that  he  asked  the  same  questioii 
>i.  i8i3>     ^   u  three  or  four  times  after  it  had  been  answered,  and 
MARRiAGB.^  ^  that  he  himself  complained  on  the  morning  of  his 
TioM^op  coK-  ^^  d^^i^h,  that  he  had  got  no  sleep  for  three  nights  run- 
«EKTDBPR«-  «  ning."  One  of  the  servants  stated,  that  he  put  the 
rpiTUTEs  A     fire-arms  put  of  th#  way   when  he   thought  Mr. 
MARR^oR       M*Adam  was  unwell.     It  appeared,  that  about  a 
fortnight  before  his  death,  an  old  gardener,  who  had 
been  long  in  the  family,  advised  him  to  marry  Miss 
Walker,  and  that  he  then  said  "  he  would  not  many 
"  her,  and  that  ke  would  blow  his  brains  out  the  day 
**  he  married  her^^     On  the  morning  of  the  day  of 
his  death,  bofore  breakfast,  he  wrote  a  codicil  to  his 
trust-deed  of  settlement  in    these  words  : — "  Ber- 
"  beth,  22d  March,  1805.— 7b  5ir  John  Maxwell  I 
**  leave  my  chtsuut  horse  and  pointer  Sancho^  and 
"  Major  too  if  he  chooses.     The   rest  are  rather 
O>nc1n8toni     ««  old^ — From  all  these  circumstances  the  Appellant 
theevidpnce     drew  the  Conclusion,  that  Mr.  M* Adam- was  subject 
bythcAppcU  ^^  periodical  derangement;  that  he  was  under  the 
«  influence  of  this  malady  at  the  time  of  the  alleged 

marriage,    and   when   he  committed  the   supposed 
suicide  ;    that  it  appeared  fi-om  the  codicil  above- 
mentioned,  that  he  entertained  the  purpose  of  sui- 
cide on  the  morning  of  the  day  of  his  death;  that 
.  the  purpose  of  marrying  Miss  Walker  and  the  pur- 
pose of  suicide  were  associated  in  his  distempered 
imagination,  and  that  both  were  the  effecT  of  insanity* 
Evidence  pro-       On  the  other  hand,  the  Earl  of  Eglinton,  the 
Pureoer8,(Rc-  Earl  of  Casillis,  Sir  Andrew  Cathcart,  Sir  Adam 
'roveih^M-^  Fergusson,  and  a  great  number  of  other  witnesses  of 
niiyofMr.      the  most  respectable  description,  several  of  them  of 
^       the  medical  profession,,  who  bad  been  in  habits  of 
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the  closest  intimacy  with  Mr.  M^Adam,  who  had-  May  17.  19. 
transacted  business  of  a  public  nature  with  Jiim,  and  ^J*  '^'^'     ^ 
had  been  employed  by  and  with  him  in  the  manage-  marriage.— 
ment  of  his  private  affairs,  who  had  been  consulted  ^jon  oVcon- 
by  him  on  the  subject  of  his  complaints,  and  had  sentdeprje- 
seen  him  when  under  their  influence— all  concurred  "ftuTEs  a" 
in  declaring,  that  they  had  not  only  never  observed  marriage 
in  Mr.  M^Adam  any  tendency  to  insanity,  but  that 
he  always  appeared  to  thein  a  man  of  unusually 
sound  and  vigorous  understanding.     The  Respon- 
dents likewise  traced  the  conduct  of  Mr.  M'Adam 
during  each  day  for  a   week  beforft  his  death  by 
means  of  the  most  unexceptionable  witnesses^  who 
had  the  best  opportunities  of  observation,  all  oC 
whom  deponed,  that  they  never  discovered  in  him 
the  least  vestige  of  mental  derangements    >Even  the 
servants,  who  spoke  particularly  to  the  existence  and 
effects  of  his  bodily  complaints,  could  not  say  di- 
rectly that   he  was  deranged.     The  -only   witness 
who  went  to  that  extent  was  Mr.  Hugh  Logan,  a 
country    practitioner,    who    had  never  seen     Mr. 
M^Adam  when  labouring  under  his  stomach  disor- 
der, whose  Opinion  that  Mr.  M^Adam   was  under 
the  influence  of  melancholic  insanity  to  a  certain 
degree,  appeared  to  rest  upon  his  theory,    "  that 
stomach  complaints,  in  his  (Mr.  M^Adam's)  and  all 
cases  of  the  kind,  were  the  effect  of  a  morbid  state 
of  the  brain  operating  by  sympathy  on   the  sto- 
mach.** 

It  was  attempted  on  the  part  of  the  Appellant,  The  attempt 
to  aid   his  case  of  constitutional   insanity  in    Mr.  hIre(iiLarv"en- 
MMdam,    bv   coine:    into    evidence   of   the  insa-  ^^^^y «« »"»«- 

'        •/     o        o  ^  iiitv    over-- 

fiity  of  some  0/  his  relations  by  the  mother's  side  ;  ruled  by  the 
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but  this  was  resisted  by  the  Commissaries^  and  also^ 
upon  review,  by  the  Court  of  Session. 

The  Pursuers  (Respondents)  therefore  contended : 
First,  That  there  was  no  foundation  whatever  for 
the  plea  of  insanity,  but  that  it  had  been  established^ 
by  the  most  striking  and  decided  testimony^  that 
Mr.  M*Adam  was  in  a  state  of  perfect  mental  vi- 
gour ;  and  that  in  the  business  of  his  marriage,  his 
conduct  was  not  the  effect  of  any  insane  or  even 
sudden  impulse,  but  of  a  deliberate  and  long-medi* 
tated  purpose. 

Secondly,  That  the  facts  alleged  in  the  libel  of 
the  summons  were  fully  sufficient  in  law  to  sus- 
tain the  conclusions  of  the  action;  and  for  this 
they  gave  the  reasons,  afterwards  stated  in  sub- 
stance on  the  appeal  case,  viz. :  "  That  by  the  law  of 
'^  Scotland,  marriage  was  held  to  be  a  civil  contract^ 
*^  to  the  constitution  of  which,  nothing  more  was  es- 
^^  sential  than  the  consent  of  the  parties,  expressed 
**  by  words,  either  spoken  or  written ;  or  manifested 
•'  either  by  the  unequivocal  conduct  of  the  parties, 
"  or  by  such  presumptive  indications  of  present  con- 
*^  sent  as  the  law  allows  not  to  be  questioned  and  tra* 
"  versed.  Of  the  first  kind  are  explicit  declarations, 
**  per  verba  deprasenti^  either  spoken  in  the  presence 
"  of  competentwitn6sses,or  committed  to  writing,  and 
^*  those  writings  interchanged  by  the  parties :  Of  the 
^^  second  kind  are,  on  the  one  hand,  continued  coha- 
^^  bitation  in  the  avowed  characters  of  husband  and 
*'  wife ;  or,  on  the  other  hand,  a  promise  of  mar- 
'^  riage,  subsequente  dopula  ;  from  which  last  fact  the 
"  law  infers,  presumptione  juris  et  dejure,  that  th^ 
'^  previous  pronji^e  was  then  intentionally  converted 


ON  APPEALS  AND  WRfTS  OF  ERROR.  iQ^ 

*  into  present  consent     Prom  these  principles  flow  Alay  17.  19. 

"the  two  negative  propositions:    First,   That  the  ^^'  ^^^^'     ^ 

"  formsof  a  religious  celebration,  although  prescribed  marriage.-^ 

"  by  the  church,  and  approved  of  by  the  law,  are  not  ^^^^^q^^^^^ 

^  essential  in  the  expression  of  matrimonial  eonsent ;  »bnt  de 
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**  and,  Secondly,  That  when  such  consent  has  been  stitutes  a 
**  given,  it  derives  no  additional  force  from  subse-  warria«» 
"  quent  consummation. 

"  These  leading  principles  of  the  law  of  Scotland, 
^  have  been  derived  from  the  well  known  doctrines  of 
*^  the  canon  law ;  which,  in  all  this  class  of  matrimo* 
"  nial  obligations,  may  be  stated  as  the  general  law  of 
*'  civilized  Christendom,  unless,  in  so  far  as  local  and 
^  positive  institutions  have  innovated  on  the  ancient 
**  system.  Of  the  adoption  of  these  principles  into 
•^  the  existing  law  of  Scotland,  there  is  the  most  un* 
"  doubted  evidence,  in  all  the  writings  of  authority 
'*  on  that  law,  and  in  the  decisions  of  the  Consisto** 
^*  rial  and  Givil  Courts. 

"  Against  these  weighty  authorities,  the  Appellant 
"  had  been  able  to  refer  to  nothing  more  substantial 
''  than  a  sceptical  tract,  by  the  late  ingenious  Lord 
*^  Kames,  contained  in  a  work  entitled,  *  Elucidations 
•*  respecting  the  Law  of  Scotland.*  But  a  serious 
•*  refutation  of  the  opinion  of  Lord  Kames  on  this 
"subject  would  be  very  superfluous.  It  was  ob- 
**^  served  on  the  Bench,  when  the  judgment  now,  ap- 
*^  pealed  from  was  pronounced,  that  this  tract  is 
**  throughout  a  tissue  of  error,  always  brought  for- 
**  ward  in  Consistorial  causes  of  the  present  descrip- 
tion, and  always  treated  with  contempt  by  the 
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**  Court.    And  it  has  been  still  more  lately  observed  *y^g|J[ 
**  by  a  very  high  authority,  *  that  his  extreme  inac-  the  cruk 
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SEVT  DB  PRJB- 
EBVTI  COV- 
•TITUTB9  A 
MARRIAOB 
»BR  SB. 

Dalrymple 
•gainst  Dal- 
ryaiple* 


Intarloeuior 
of  the  Com* 
BiiiMries  find- 
ing the  niar- 
liagfe  valid. 


*^  curacy  in  wliat  he  ventures  to  state,  with  respect 
'^  both  to  the  ancient  canon  law,  and  to  the  ma- 
^^  dem  English  law,  tends  not  a  little  to  shake  the 
**  credit  of  his  representations  of  all  law  whatever.^ 
The  same  learned  person  has  added  with  great  truths 
'*  that  it  is  easy  to  strike  the  balance  uppn  this  class 
'*  of  authorities ;  they  are  all  in  one  scale,  a  very 
'^  ponderous  mass  on  one  side^  and  totally  unresisted 
«  on  the  other.** 

Thirdly,  That  the  allegations  in  the  libel  had  been 
fully  established  by  competent  evidence,  for  in  the 
case  of  a  declaration  of  consent  de  prasenti,  it  ap- 
peared necessarily  to  follow  that  it  might  be  proved 
by  parole  testimony ;  and  Stair  had  accordingly 
said,  "  that  marriage  might  be  proved  by  witnesses, 
'^  which  was  a  direct  and  immediate  probation.** 
The  only  way  in  which  the  defender  (Appellant) 
could  dispute  this  proposition,  was  by  confounding 
a  declaration  of  present  consent  to  marriage,  with  a 
promise  of  marriage^  defuturo. 

The  proof  on  both  sides  having  been  at  length 
concluded,  the  Commissaries  proceeded  to  give  their 
judgment  in  the  cause,  in  the  following  terms: 
''  The  Commissaries  having  resumed  consideration 
^^  of  this  cause,  with  the  productions  and  proof  for 
"  both  parties,  and  whole  process,  find  it  proven  by 
**  real  evidence,  that  some  yeara  prior  to  the  year 
''  ]805,  the  late  Quintin  M'Adam  had  formed  a  re^ 
*'  solution  of  making  the  Pursuer,  Elizabeth  Walker, 
'*  his  wife,  and  legitimating  the  children  which  she 
^'  had  borne  to  him,  at  some  future  period  :  Find  it 
*'  clearly  proven,  that  on  the  forenoon  of  the  22d 
'<  day  of  March,  1805,  Mr.  M'Adam  carried  this 
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*^  purpose  into  execution/ by  joining  his  hands  with  May  17.  19. 

*'  those  of  the  Pursuer,  and  declaring  her  to  be  his        '^'^'     ^ 

"  wife,  and  her  children  his  lawful  children,  in  pre-  marrmce— . 

"  sence  of  several  persons  whom  he  had  called  up  to  ^jo^^op  "p^. 

**  his  dining-room  to  be  witnesses  to  this  declaration  :  'bzvt  db  prjb^ 

^*  Find,  that  this  declaration  was  madd  in  the  most  situtbs  a  * 

•'  solemn,  serious,  and  deliberate  manner  j  that  the  !*'V^"'^*** 

'*  late  Mr.  M^Adam  was  in  his  perfect  sound  mind ; 

"  that  the  deportment  of  the  Pursuer  clearly  indi- 

'^  cated  her  approbation  of  what  Mr.  M*Adam  had 

^'  done  ;  that  on  this  occasion,   Mr.  M^Adam  and 

"  the  Pursuer  mutually  accepted  of  each  other  as 

*'  husband  and  wife :  Find  these  facts  relevant  to 

'*  infer  marriage  betwixt  the  late  Mr.  M^Adam  and 

"  the  Pursuer  ;  that  by  tliis  declaration,  the  status 

^^  of  the  Pursuer  as  his  wife,  and  of  her  children  as 

^^  his  lawful  children,  was  fixed,  and  could  not  be 

^^  affected  by  any  subsequent  act  of  Mtr.  M^Adam  : 

*^  Find  the  condescendence  on  which  the  defence 

*'  was  founded  not  proven,  and  repel  the  defence^ 

'^  and  decern  in  the  conclusions  of  marriage  and 

"  legitimacy  in  terms  of  the  libel.'' 

This  judgrtient  was  brought  under  the  review  of 
the  Court  of  Session,  by  a  Bill  of  Advocation,  on  Affirmrdlw 
the  part  of  the  Appellant  i  and  with  the  consent  of  Sessiou. 
parties,  the  LordRobertson,  Ordinary,  ^'appointed 
'^  the  parties  to  prepare  and  print  memorials,  to  be 
•*  put  into  the  boxes  guam  primum,  in  order  to  be 
"  reported  to  the  Court."  And  on  advising  the 
cause,  the  Lords  of  Session  directed  the  Lord  Or- 
dinary to  pronounce  the  following  interlocutor: 
"  The  Lord  Ordinary  having  again  considered  this 
*^  bill,  with  procedure  and  writings  produced^  and 
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May  17.  19*  ^^  c^lso  memorials  for  the  parties,  and  advised  with 

f ^   '^J^'    ,   ''  the  Lords,  refuses  the  bill,  &c.'' 

'    MARRIAGE—      AgaiDst  this  interlocutor,  the  Appellant  reclaimed 

"^loN^oF  co"  -  ^y  petition ;   and  on  advising  that  petition,  with 

SRNTDBPRA-  answers  for  the  Respondent,  the  following  interior 

btitutbs'a     cutor  was  pronounced :  "  The  Lords  having  advised 

MARR7AGB      ^*  this  pctition,  with  the  answers  thereto,  they  ad- 

^'  here  to  the  interlocutor  reclaimed  against,  and  re-^ 

^*  fuse  the  desire  of  the  petition/' 

Appeal.  Against  these  interlocutors,  and  also  against  the 

interlocutors  over-ruling  the  attempt  to  prove  mental 

derangement  in  some  of  Mr,  M* Adam's  maternal 

relations^  the  Appellant  lodged  his  appeal.     It  was 

contended  on  the  part  of  the  Respondents  that  as 

the  Appellant  had  acquiesced  in  these  last  interlo* 

cutors  and  suffered  the  cause  to  proceed,  an  appeal 

from  them  was  no   longer  competent.    But  from 

the  view  of  the  case  upon  which  the  final  decision 

turned,  it  wa«  pot  found  necessary  to  touch  upon 

this  point. 

• 
Argument  fot       Mr.  Clerk  (for  the  Appelant.)  Ist,  He  still  in^ 

u'^Q^J^aon  *'*^^^  *^^  *^^  insanity  of  Mr.  M*Adam  had  been 
as  to  the  al-  proved  ;  that  the  declaration  in  question  was  made 
legcdmwDity.  ^j^j^j.   ^i^g   influence   of  the  malady,   from   some 

vague  imagination  floating  in  his  mind,  relative  to 
the  legitimation  of  his  children  before  his  death, 
which  he  was  at  the  time  resolved  to  procure  by  his 
own  hand ;  that  the  declaration  was  as  much  a  pre- 
lude to  his  purpose  of  self-destruction,  as  his  grasp* 
ing  the  pistol ;  and  that  even  though  this  purpose 
of  self  destruction  were  not  the  effect  of  insanity^ 
'  it  was  clear  from  his  entertaining  it  at  the  time^  that 
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he  did  not  propose  to  live  with  the  Respondent  May  17.  19. 
Walker  as  his  wife,  nor  intend  that  consortium  vita  ^  '  '  j 
which  was  considered  as  entering  into  the  definition  marriagb  — 
ot  mamage.  „„^  of  c6«. 

ad.  The  Appellant  ought  to  have  been  allowed  s"»rr  de  pr^. 

8BNTI  CON* 

the  further  proof  of  Mr.  M'Adani*s   insanity,  by  bTixuxEs  a 
showing  that  it  was  constitutional  in  his  mother's  p^^gj.^** 
family,  because  it  was  clearly  a  relevant  fact ;  and  ^d.  Question 
therefore  it  was  no  good  objection  to  sych  proof  ";j,3^|,ij|*j^  ^' 
that  the  feelings  of  third  parties  might  be  inciden-  evidence  of  aa 
tally  hurt  by  it.     A  case  had  been  priepared  from  le^ndei^^o 
the  evidence,  and  submitted  to  some  eminent  phy-  »ttsamiy. 
sicians,  who  gave  such  an  opinion  relative  to  the  nature 
of  the  malady  indicated  by  the  symptoms  as  in- 
duced the  Appellant  to  subtnit  another  case  to  Dr. 
Alexander  Monro,  senior,  in  regard  to  the  relevancy 
of  proving  the  tendency  to  insanity  in  the  maternal 
relations    of  the   deceased ;   and   Dr.  Monro  had 
given  an  opinion  decidedly  in  favour  of  the  Ap- 
pellant, which,  however,  the  Court  below  had  or- 
dered to  be  expunged  from  the  proceedings.     In 
regard  to  the  relevancy  of  the  fact  in  question,  and 
also  to  show  that  the  symptoms  of  Mr.  M^Adam's 
complaints  were  ^uch  as  indicate  insanity,  he  cited 
a  variety  of  the  most  eminent  medical  writers  on 
insanity. 

3d,    Supposing    the    plea    of   insanity  out    of  2d,  WheUicr, 
the   question,    the    pretended    marriage    was    not  o"nfc"pf^<,f 
proved :  First,  because  the  facts  were  not  sufficient  insanity,  the 
to  establish  a  marriage :  Secondly,   because  if  they  proved?    ^ 
were,  they  could  not  be  proved  by  parole  evidence, 
but  only  by  writ,  or  oath  of  party.     First,  there 
were  only  three  ways  by  which  a  marriage  could  be 
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MARRIAGE. — 
A  DECLARA- 
TION OP  CON- 
SENT DE  PRA- 
SENTl  CON- 
STITUTES A 
MARRIAGE 
PER  SB. 

Argument 
that  the  facts 
■were  not  suf- 
ficient to  CCQ- 
ttitute  a  mar- 
riage. 


1551,  c.  19. 


Dietionnaire 

deDroitCano- 

nique. 


constituted:  First,  by  actilal  celebration  in  facie 
ecclesice :  Secondly,  cohabitation  of  the  parties  as 
man  and  wife,  which  affords  a  legal  presumption  of 
marriage :  ITiirdly,  a  previous  promise,  or  a  decla- 
ration of  marriage  with  subsequent  copula,  and  a 
decree  of  the  proper  Court  finding  that  the  parties 
are  married.  None  of  these  modes  were  adopted  in 
the  present  case.  Jt  was  no  regular  marriage 
in  facie  ecclesia;  there  was  no  cohabitation  as  man 
and  wife,  no  promise  or  declaration  with  subsequent 
copula,  no  celebrator,  not  even  a  blacksmith.  He 
then  cited  various  authorities  to  show  that  nothing 
was  understood  by  the  law  of  Scotland  before  the 
Reformation  to  constitute  marriage,  but  celebration 
in  facie  ecclesi(By  and  particularly  the  act  relative  to 
bigamy,  where  the  crime  is  made  to  consist  in 
marrying  a  second  husband  or  wife,  the  first  being 
alive,  "  contrair  to  the  aith  and  promise  made  at 
**  the  solemnization.*^  The  medium  peccati  here  was 
perjury :  but  there  could  be  no  pretence  for  saying, 
that  Miss  Walker  would  have  been  guilty  of  bi- 
gamy, or  perjury,  though  she  had  married  another 
after  this  declaration.  Kames*s  Elucidations,  article 
5,  p.  29— Canons  of  the  church,  drawn  up  at  Perth 
in  the  years  1242  and  1269 — ^Act  of  1503,  c.  77 — 
Sir  J.  Mackenzie's  Observations,  p.  114 — Mack* 
enzie's  Criminal  Law,  p.  59,  were  authorities  to 
the  same  point.  Even  after  the  Reformation  there 
was  no  idea  that  there  could  be  a  marriage,  without, 
a  celebrator  of  some  description,  and  he  cited  Spotts- 
woode's  Church  History,  b.  1.  p.  172. — Directory 
for  Worship,  1643. — Act  6  and  7  of  Assembly, 
1690,  and   Act  15  of  Assembly,  1715,— Act  of 
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Par.  1641,  c.  8,  revived  by  1661,  c.  34,  and  Act  May  17.  ig. 
of  Par.  1698,  c.  6. — Cohabitation  as  hosband  and  ^^'  *^'^'     j 
wife,  and  promise  or  declaration  cum  copula,  were  marriage.^ 
different  questions.     There,  matters  were  not  entire,  tion^op  cok. 
The  question  here  was,  whether  a  bare  declaration,  sEirr  dbpra- 
without  any  celebrator,  constituted  a  marriage,  or  stitutm  a 
could  prevent  either  of  the  parties  from  resiling,  '^arriaob 
rebus  integris.     The  Respondents   relied,  not  on 
precedent  or  practice,  but  on  certain  passages  in 
Stair,  b.  1.  tit.  4.,  and  Erskine,  b.  1.  tit.  6;     Both 
writers  were  vague  and  obscure  upon  this  point,  and 
when  properly  considered  would  not  bear  out  the 
argument  for  the  Respondents.      Much  was  «aid 
about  consent  making  the  marriage,    '*  cansensuSj 
**  non  concubitusyfacit  nuptiasJ"  But  upon  the  Res- 
pondents* doctrine  the  maxim  was  absurd.     Would 
consent  by  parties  at  600  miles  distance  from  each 
other,  and  who  never  saw  each  other,  be  sufficient? 
The  consent  must  be  to  something  done,  viz.  to  such 
ceremonies  as  by  law  constitute  a  marriage.     At  the 
execution  of  the  antenuptial  contracts,  the  parties 
solemnly  declare  per  verba  de  prasenti,  that  they 
take  each  other,  &c.  &c.  and  yet,  after  this,  either 
party  is  at  liberty  to  resile,  rebus  miegriSf  and  is  not 
even  liable  to  the  other  in  damages,  unless  under 
special  circumstances.     Here  then  was  an  instance 
of  a  much  more  solemn  declaration  than  that  of 
M^Adam,  and  by  both  parties;  and  yet  this  was  no 
marriage.     But  then  it  was  said,  that  in  the  con*- 
tracts  the  parties  did  not  intend  a  present  marriage : 
suppose,  however,  they  did  intend  a  present  mar- 
riage, still,  being  but  a  bare  declaration,  it  would 
not,  per  s€y  constitute  a  marriage. 


•Bim  co«- 

tTITOTBf  A 
MASRIAOB 
^BR  SB* 
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May  17.  ig.  With  respect  to  the  decided  cases,  there  was 
^i.  ISIS.  ^  j^^j  ^^^  jj^  which  a  declaration  of  marriage  had 
MAKRXAOB.—  becii  found  sufficient,  per  se,  to  constitute  a  mar- 
TioH^of  cow-  ^^^8^'  rebus  integris,  and  the  following  cases  were 
•sirTDBpRA-  cited  and  commented  upon  in  proof  of  this  asser- 
tion:— M^Lauchlan  v*  DobsoUy  Dec.  6,  MQ^. — 
M^Kie  V.  Ferguson^  1782. — Cochrane  v.  Edmon- 
9tonej  1802. — Johnston  V.  Smiths^  Nov.  18,  1766, 
Oict.  IV,  roce  Proof,  p.  16Q.—M^lnnes  v.  Mare, 
Dec.  20,  1781.— rVhite  v.  Hepburn,  Nov.  18, 
1785.— Tuy lor  v.  Kello^  Feb.  l6,  1786.— ^i»- 
derson  v.  Fullerton,  Nov.  13,  IfgS.-^Ballantine 
r.  fVallace,  1773. — Cameron  v.  Malcom,  June  20, 
1756. — Allan  v.  Young j  in  1773. 

In  the  case  of  M^Kie  and  Ferguson,  bans  were 
twice  proclaimed  under  the  authority  of  a  line  sub- 
scribed by  the  parties.  The  lady  was  prevailed 
upon  to  subscribe  a  letter  to  the  Session  clerk,  to 
proceed  no  farther.  The  parties  afterwards  met, 
went  to  bed  together,  where  they  continued  an  hour, 
with  the  door  locked.  Six  persons  were  then  in- 
troduced, in  whose  presence  they  declared,  that 
they  were  married.  This  was  held  to  be  a  mar- 
riage ;  but  then  the  distinction  in  that  case  was,  that 
matters  were  not  entire,  for  consummation  must 
have  been  presumed. 

{Chancellor.  They  were  in  bed  together  an 
hoMv  before  the  declaration,  but  it  did  not  appear 
that  thty  were  alone  a  moment  after.) 

In  the  case  of  M^Lauchlan  and  Dobson,  Mr. 
H.  Erskine,  who  was  in  the  cause,  took  a  note  of 
the  observations  of  the  Justice-Clerk,  McQueen, 
the  greatest  Scotch  lawyer  of  his  age,  which  agreed 
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with  a  note  taken  by  another  counsel  at  the  same  May  17.  ig. 
time.     This  note  was  as  follows:  ^^'  '^^^^ 

"  Justice-  Clerk.     Case  new :  but  the  law  is  old  marriagb. 
"  and  settled.  ^  drclara- 

TION  OF  COV* 

"  Two  facts  admitted  hinc  inde.    No  celebration;  sbntdrpr^ 
**  no  concubittis  ;  nor  promise  of  marriage  followed  "itoto'jl 
"  by  copula.  marriage 

"  Contract  as  to  land  not  binding  till  regularly  Opinion  of 
"executed,  unless  where  res  non  sunt  intekra:  A  irO?*??^ 
'^promise  without  copula j  locus  poenitentKB.  Even 
**  verbal  consent  de  prasenti  admits  pcenitentia. 
^^  Fonn  of  contracts  contains  express  obligation  to 
*^  celebrate ;  till  that  done,  efther  party  may  resile. 
"  Private  consent  is  not  the  consensus  the  law  looks 
"  to.  It  must  be  before  a  priest,  or  something  egui^ 
"  valent.  They  must  take  the  oath  of  God  to  take  each 
"other.  A  present  consent  not  followed^  with  any 
"  thing,  may  be  mutually  given  up.  But  if*  so,  it 
"  cannot  be  marriage."* 

If  this,  then,  was  not  such  a  ceremony  as  consti- 
tuted a  marriage  ,per  se^  it  was  not  such  as  would 
authorise  the  Courts  to  compel  marriage  by  process; 
and  in  proof  of  this,  he  cited  Kames*s  Elucidations, 
p.  31,  32. — Balfour  (Marriage). — Spottswoodc 
(Marriage). — Craig.  Hb.  2.  d.  18.  19. — ^tair,  b.  1. 
tit.  4.  sect.  6. — Kanies*s  Elu.  p.  33.  34.— Bankton, 
b.  4.  tit.  45.  sect.  49. — Erskine,  b.  1.  tit.  6.  sect.  3. — 
Young  V.  Irvine,  Diet.  vol.  1.  p.  565. — Haydon 
9.  Gould  J  Burn*s  Eccle.  Law,  vol.  2.  p.  41 6. 

But  suppose  a  mere  declaratifln  of  consent  de  pra^ 
senti  did  constitute  marriage,  there  was  no  such 
thing  in  the  present  case.  The  Respondent  Walker 
nid  nothing,  bt*t  was  a  mere  passive  Relator  of 


172  CASES  IN  THE  HOUSE  OF  LORDS 

May  17.  ig.  the  scene.  No  marriage  therefore  took  place,  for 
^'^^1^  '  marriage  is  a  mutual  contract,  and  requires  thecon* 
MARRIAGE.^  scnt  of  two  partics  which  consent  on  both  sides 
Tiow^op  CON-  ^^^^  ^^  distinctly  and  unequivocally  expressed. 
•BMTDEPRA-  ,  Sccondl)^,  A  nuda  emissio  Terborum^  as  this 
sTiTUTEs  A  was,  could  not  be  proved  by  parole  evidence  to  the 
MAKRiAGB  effcct  of  cstabHshing  a  marriage  per  se.  This  was 
That  if  the  Strongly  implied  in  those  passages  of  Bankton 
ficienr^the**^  and  Stair,  which  touched  upon  this  point.  It  was 
could  noi  be  no  answer  to  say  that  a  regularly N^celebrated  mar* 
role  testimo?'  riage  might  be  proved  by  parole  testimony  ;  as  the 
^J-  publicsolemnization  of  a  regular  marriage  was  very 

unlike  the  nake'd  emission  of  words  in  private. 
Even  in  the  case  of  a  promise  cum  copula^  in  order 
to  lay  the  ground  for  establishing  a  marriage,,  the 
promise  must  be  proved  by  writ,  or  oath  of  party, 
though  the  copula,  ex  necessitate  rei,  may  be  proved 
by  parole  testimony.  To  allow  a  proof  by  parole, 
of  such  a  declaration  as  this,  to  the  effect  of  esta- 
blishing a  marriage^  would  be  still  more  dangerous 
than  allowing  a  proof  by  parole  of  a  promise  cum 
copula  to  the  same  effect.  But  even  if  such  proof 
could  be  admitted  while  the  party  was  alive,  it 
could  not  after  his  death. — Cockburn  contra  Logan 
Diet.  July,  1670. — Bankton  b.  1.  tit.  5.— Dirle-* 
ton*s  Doubts,  voce  Marriage  and  Legitimation. 
Mr.  Leach  followed  on  the  same  side. 

Argument  for 
the  RespoQ* 

pirn '  That  '^'''  ^'  ^^^^^y  (^^^  *®  Respondents.)  First,  Aflcr  » 
the  plea  of  in-  particular  statement  %f  the  evidence,  ia  regard  to  the 
made  cwt'by**^  qucstion  of  insanity,  he  remarked  that  the  witnessea 
the  evidence,    ^ho  dcponcd  to  the  soundncss  of  Mr.  M*Adam's 

but  the  con* 

trary.  mind.  Were  of  a  much  superior  description  to  thosii 
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on  whom  the  Appellant  relied.— They  had  every  May  17.  19. 

opportunity  of  forming  a  correct  estimate  of  the  ^/'*^^^'     j 

state  of  Mr.  M^ Adam's,  intellects,  and  they  spoke  marriaob. 

decisively  to  the  fact,  that  he  was  not  only  totally  tiow^op  cow- 

fipee  from  any  appearance  of  mental  derangement,  sent  de  pra* 
,    ^  g.  ,       .  J       sEWTi  cow- 

but  was  a  man  "of  uncommonly  vigorous  under-  stitutbsa 

standing ;  yet  the  species  of  insanity  attributed  to  •'arriaob 
Mr.  M^Adam  was  not  such  as  could  have  been  con- 
cealed if  it  had  existed.  He  purposely  avoided 
saying  any  thing  as  to  the  medical  authorities  on 
which  the  Appellant  relied,  because,  however  valu* 
able  the  testimony  of  such  men  might  be  in  ques-  ^ 

lions  of  insanity  when  speaking  from  personal 
knowledge  and  careful  observation  of  the  indivi* 
dual,  nothing  could  be  more  fallacious  than  to  try 
judicially  the  condition  of  any  person  by  a  compa- 
rison of  his  alleged  symptoms  with  those  which 
were  stated  by  medical  authorities  to  be  usually 
the  concomitants  of  insanity,  or  to  submit  the 
opinions  of  medical  men,  taken  upon  cases  laid  be- 
fore them  with  a  description  of  symptoms,  as  evi- 
dence to  a  Court  of  Justice.  It  was  no  uncommon 
thing  for  an  ignorant  person,  in  reading  a  treatise 
on  diseases,  to  fancy  that  he  had  the  symptoms  of 
all  the  diseases  about  which  he  read. 

Secondly,  In  regard  to  the  attempt  to  prov^e  an  Secondly, 
hereditarj'  tendency  to  insanity,  if  this  were  to  be  and^aiTihorhy 
allowed,  it  mieht  be  necessary  to  follow  out  that  were  opposed 

'  ,  1  i»        11  to  the  admissi- 

proof  through  a  great  number  of  collateral  rela-  biUtyofthe 
tions,  and  'to  try  twenty  causes  instead  of  one.  provc"an  he- 
Mr.  Clerk  with  all  his  knowledge,  of  Scotch  law,  rcdliarycen- 

•       1  1  11  I  •       1  I       •         r       dency  lo  insa- 

had  not  been  able  to  produce  a  smgle  authority  tor  nlty. 
such  a  proceeding.     Something  of  the  kind  was 
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MARRIAOB.— > 
A  DBCL A RA- 
TION OP  COK- 
SBVT  DB  PRA- 
•Sirri  CON. 
8TITUTE8  A 
MARRIAOB 
PER  SB. 

Thirdly,  That 
a  declaration 
of  consent  to 
marriage  was 
prored. 


Fourthly, 
That  a  decla- 
ration  of  pre- 
sent consent 
was  sufficient 
to  constitute  a 
laarriage. 


Dalrymple  i^. 
Dalryniple. 

Another 
opinion  of 
M'Quoen  of 
Braxtieid. 
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done  or  attempted  in  Kinloch's  case^  and  not 
stopped.  That  was  all.-^In  a  late  ca^e  in  the  Com- 
mon Pleas,  the  heir  at  law  offered  to  prove  here- 
ditary insanity  against  a  testator,  but  this  proof  was 
rejected;  so  that  in  the  law  of  England  at  least 
there  was  authority  against  it. 

Thirdly,  Whether  a  declaration  of  consent  to 
marriage  was  proved  ?  For  that  he  need  only'  refer 
to  the  evidence  of  the  servants.  It  was  also  in  evi- 
dence that  Mr.  M'Adam  not  only  intended  to  marry 
the  Respondent  Walker,  but  also  to  live  with  her  as 
his  wife.  Butsupposehe  had  at  the  time  the  intention 
to  destroy  himself,  she  still  acquired  the  stattis  of 
his.  wife,  and  could  not  be  deprived  of  it  by  any 
subsequent  act  of  his. 

Fourthly,  Whether  a  declaration ^erv^rAa  deprts^ 
senti  was  sufficient  per  se  to  constitute  a  marriage. 
The  Appellant  said,  therewere  three  waysof  constitut- 
ing a  marriage.  First,  Regular  celebration. — Se- 
condly, Cohabitation  with  habit  and  repute. — Third- 
ly, Promise  cum  copula.  The  Respondents  insisted 
that  there  was  a  fourth  mode,  viz.  a  declaration  of 
consent  per  verba  de  prasenti,  and  for  this  they  had 
the  authority  of  the  text  writers  and  decisions.  It  was 
clearly  stated  in  the  writings  of  Sir  G.  Mackenzie; 
Stair,  and  Erskine,  and  the  principle  was  distinctly 
recognized,  even  in  the  cases  relied  upon  by  the  Ap- 
pellant. The  same  doctrine  was  supported  by  the 
case  of  Dalrymple  and  Dalrymple,  lately  decided  in 
the  Consistory  Court  here,  and  the  authorities  there 
produced.  Against  the  note  of  the  opinion  of  the 
Justice-Clerk  (McQueen)  in  M^Laughlan  v.  Dob* 
son,  they  had  to  set  another  note  taken   by  Mr. 
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Hamilton,  of  the  opinion  of  the  same  Judge  in  M^y  17.  19. 
the  case  of  Ritchie  and  Wallace  (Fac.  Coll.  179^),  ^/'  *^'^:  , 
in  which  he  was  stated  to  have  said,  ^  With  us  mar-  marriagb.-u 
"  riaee  is  now  a  civil  contact  to  be  proved  like  t  ^*^''^*^* 

^  r  TION  OP  COlf- 

*^  others.  Is  there  here  sufficient  evidence?  The  suttdbpiub- 
"  Defender  has  said  there  are  only  three  ways  of  stitotm^ 
*^  marriage,  (celebration,  cohabitation,  with  habit  marriage 
**  and  repute,  and  promise  subsequente  copula.) 
'^  But  I  deny  the  doctrine.  The  ^principle  of  mar- 
•^  riage  by  promise,  &c.  is,  that  res  not  sunt  in- 
•^  tegra,  which,  by  a  common  rule  of  the  law  of 
*^  Scotland,  bars  resiling :  but  a  promise  to  marry, 
^  and  actual  declaration  or  acceptance,  are  quite 
•*  difierent  things.  The  last  makes  marriage  per  se^ 
The  case  of  M^Kie  andFergusson  he  particularly 
relied  upon  as  not  to  be  distinguished  from  the  pre- 
sent* With  regard  to  ante-nuptial  contracts,  the 
whole  of  such  a  contract  was  to  be  taken  together^, 
and  then  it  must  be  evident  that  no  declaration  of 
present  consent  was  intended.  In  the  old  styles  the 
words  were,  that  the  parties  took  each  other  fo)r 
theirytt/2/re  husband  and  wife.  As  to  the  argument 
drawn  from  the  bigamy  act,  it  applied  equally 
against  a  promise  cum  copula  as  against  a  present 
d^laration ;  «so  that,  as  it  proved  too  much,  their  , 

Lordships   wotild  probably    think  tliat  it  proved 
nothing. 

Fifthly,  To  say  that  a  marriage  of  this  kind  could  Fifthly.Thatji 
not  be  proved  by  parole  evidence  appeared  to  him  [hi^kuS  must 
an  absurdity;  for  it  was  as  much  as  to  say,  that  f*  ««"«<■«*« 
though  there  might  be  such  a  marriage  yet  it  never  by  parole  eri- 
could  be  proved  at  all.  If  a  marriage  could  be  con-  ^^** 
atituted  by  a  declaration  de  prasentij  it  follow.ed  ex 
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TIOK  OP  COV- 
3B]rr  OE  PRJB- 
SBNTI  CON- 
•TITUTB8  A 
IIARRIAGB 
PER  SB. 
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necessitate  that  it  must  be  proveable   by  parole 
evidence. 

Mr.  Thomson  (on  the  same  side.)  A  declaration- 
per  verba  de  prasentij  before  witnesses,  was  egui^ 
valent  to  celebration  by  a  clergyman.  A  celebratof 
was  not^  therefore,  necessary*  The  blacksmith  was 
only  a  witness. 

Mr.  Ckrk  replied. 


Judicial  obMr- 
TRtiont* 


In  the  English 
Covrts,  a 
marked  dis- 
iinction  be- 
tween the  con- 
tract de  prcB^ 
icnii  and  ^iro* 
ta'isedeJiUuro, 

Question  of 
insanity. 


Mr.  M'Adam 
uas  of  sound 
uiind. 


Lord  Eldon  (Chancdior.)  In  a  case  of  such  im- 
portance,  it  would  have  been  proper  to  have  taken 
further  time  for  consideration,  if  the  only  source  of 
their  information  upon  the  subject  had  been  the  ar- 
gument at  the  bar,  relevant  and  able  as  that  argu- 
ment was  on  both  sides.  They  were,  however,  as- 
sisted, among  other  documents^  by  a  paper  drawn 
by  Mr.  Clerk ;  which,  in  point  both  of  composi- 
tion and  learning,  was  one  of  the  best  that  ever  had 
been  pi^e^ared  by  any  lawyer ;  and  which  would  do 
him  the  highest  credit,  as  long  as  that  paper  should 
be  remembered.  In  the  discussions  in  the  Courts 
below,  in  this  country  too,  a  marked  distinction  had 
always  been  made  between  the  promise  defutuj^o 
and  contract 'Vfe  prasenti;  as  would  be  noticed, 
when  he  came  to  consider  the  vaUdity  of  the  mar- 
riage in  that  view. 

The  first  question  here  was,  Whether  Mr* 
M^Adam  was  of  sound  mind  at  the  time  when  he 
entered  into  the  contract  ?  If  not,  that  contract  cer- 
tainly could  not  be  valid:  his  opinion,  however, 
was,  that  on  the  22d  of  March,  1 803,  Mr. 
M^AcJam  was  of  perfectly  sufticicnt  soundness  of 
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mind  to  form  a  valid  contract;  and  Jthis  would  dis-  May  17.  19. 

pense  with  the  consideration  of  the  other  very  deli-  ^*'^^*^'    •^ 

cate  point,  whether  the  evidence  to  show  hereditary  marriage.— 

insanity  in  the  blood  ought  to  have  been  received  tioiTof  coir- 

in  a  case  of  this  nature.     The  true  question  was,  ^entdkpra- 

SEirri  coif* 

not,  Whetlier  he  had  ever  been  insane  before,  or  «titute3  a 
from  what  cause?  but,  Whether  he  was  of  suffi-  ^^^^1^^^ 

'  PBR  SB. 

ciently  sound    mind   to  contract  on  the  22d  of 
March,  1805  ?     It  was  of  no  consequence  in  what  Of  noconse* 
state  he  had  been  at  any  other  time.     If  then  they  S^^elmJ^of'his 
should  affirm  the  judgment  of  the  Court  below  on  ^'^^  *^^  ^c- 

I  i_  t»  111  •  '•M'^  ^'  after, 

the  other  ground,  there  could  be  no  occasion  to  if  sound  at  ihe 

pronounce  any  opinion  upon  the  very  delicate  ques-  JJ^t,^^L^* 
tion  to  which  he  had  adverted. 

It  was  impossible^  however,  speaking  as  a  man  But  if  proved 

and  as  a  lawyer,  to  "deny,  that  if  Mr.  M*Adam  was  j^i^e^aJ'^h^ 

insane  in  1 803,  and  the  similarity  between  the  state  tiniM,  that 

of  his  mind  at  that  time,  and  on  tlie  22d  of  March,  Jas"to  be  at- 

1805,  had  been  so  marked  as  to  render  it  pobable  ^.^"^^^6^  J^ 

that  it  was  a  recurrence  of  the  same  malady;  it  was  .the  soundnest 

impossible,  he  said,  to  deny,  that  this  circumstance  the  contract** 

ought  to  be  attended  to  in  iud&:in&:  whether  Mr.  "^/i**,*^^"/!' 

^M-^  1  «.      •  I  1     i<  m^       .      all  doubtful. 

M^Adam  was  really  insane  on  the  22d  of  March, 
1805.  But  if  they  |iad  satisfactory  evidence  of  his 
sanity  at  the  time  of  the  contract,  then  the  antece- 
dent state  of  his  mind,  and  the  causes  of  it,  might 
be  laid  totally  out  of  view. 

Now,  their   Lordships  knew  what  the   law  of  LawofEng- 
England  was  upon    this  point,    and   he   was  not  Se"mT'*' 
aware  that,    in  this  resp^t,   the   law  of  rScotland  rjageofluna* 
was    different.     A  man   might  marry,  as  well   as 
form  any  other  contract,  if  he  was  sane  at  the  time. 
The  legislature,  with  a  view  to  prevent  the  marrying 

VOI«.   I.  N 
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tTARRTAOE.— i 
A  DECLARA*    / 

Tioiraf  coir- 

iSNT  DB  PRJB- 
letfTt  CON-.  ^ 
•TITOTES  A 
MARmAOB 
I>ER  8E. 

of  insanity, 
but  merely  to 
ascertain  what 
effect  it  had 
on  the  mind. 

The  insanity 
not  made  out. 


Question  of 
the  Imw  of 
OEiarriage, 


the  mind.  Thetii  after  looking  at  the  evideooe  of 
Woodburn  the  factor,  Hawthorn  the  sorgeon^  and 
a  number  of  other  most  respectable  witnesses,  who 
had  the  rery  best  opportunities  of  observation,  who 
declared  that  he  was  in  a  perfectly  sounfl  state  of 
mind,  it  would  be  taking  a  liberty  which  man 
ought  not  to  take  with  man,  to  say,  that  Mr« 
M^Adam,  at  the  time  of  the  marriage,  was  not 
eompetent  to  contract.  Under  these  circumstances^ 
ft  belonged  to  God  alone,  who  knew  the  heart,  to 
decide,  whether  Mr.  M^Adam,  at  the  moment  of 
contracting,  entertained  the  purpose  of  suicide.  It 
ought  not  to  be  decided  by  any  declaration  of 
theirs.  He  did  not  think,  therefore,  that  the  judg- 
ment of  the  Court  below  should  be  touched  on  tbat 
ground. 

He  had  said  so  much  upon  that  bead  on  account 
of  the  opinion  given  by  one  who  had  been  President 
of  the  Court  of  Session,  now  ahvc  (Islay  Campbell) ; 
who  had  said,  that  he  did  not  conceive  thit  Mr. 
M'Adam  was  of  sufficiently  sound  nrind  to  contract 
at  the  time  of  this  marriage  ;  and  that,  at  any  rate, 
he  conceived  the  object  of  Mr.  M'Adam  to  have 
been,  not  to  make  Miss  Walker  his  wife,  but  his 
widow.  How  it  was  possible  for  him  to  make  her 
his^widow,  without  making  her  his  wife,  could  not 
very  easily  be  conceived. 

As  to  the  other  question,  it  was  of  so  much  im- 
portance, that  it  was  a  great  satisfactioli  to  have 
heard  all  that  they  were  ever  likely  to  hear  upon  it  z 
for,  though  they  could  not  have  the  opinions  of 
professional  men  at  the  bar  of  that  House  upon  an 
irppeal;  yet  such  opinions  were  to  be  found  in  the 
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prooecdingg  of  the  Consistory  Court  of  this  country.  May  17.  ig. 
In  the  case  of  Bearnish  and  Beamish j  which  had  ^^- *^*^- 
been    not    vety   long  ago   before  the    Consistory  marriagb.--^ 
Court,  it  had  been  necessary  to  inquire  particularly  ^lON^ir  com^ 
what  was  the  law  of  Scotland  upon  this  point;  and  sent  osPMh 
it  had  been  fi>und,  that  diere  was  a  marked  disr  stitutbs  a 
tJnction  made  between  contracts  de  pnesenti  arid  m^^«>a»» 
promises  defuturo.    And  in  the  case  of  Dalrymple  Authorities  to 
and    Ifalrympk,   in    the    Consistory  Court,   the  cn^i^^^^Se* 
question  was  also  considered,  and  each  of  the  pen-  prafenti  con- 
sons  who  were  there  examined  stated  his  opinion  macrul^. 
on  paper,  gave  the  text  in  writing,  and  the  deci-  n!*""*!!  ^' 
-sions,  with  comments  on  the  decisions  and  ^text.  Dalrymplev. 
He  found  five  names  there  of  persons  of  the  gi'eat-       *y«**P*^ 
est  professional   knowledge,  who   had   given  it  as 
their  opinions,  that  a  contract  de  prasetiti  consti- 
tuted an  immediate  marriage ;  and  tliere  were  three 
on  the  other  side,  who  said,  that  a  contract  de  pra^ 
senti  was  notof  itself  an  entire  immediate  marriage. 
There  had  been,  therefore,  a  difference  among  prot- 
fessional  men  on  the  point ;  but,  after  attending  to 
all  that  he  could  learn  on  the  subject,  he  did  not 
find  that  there  was  the  same  difference  in  judicial 
opinions   on  this   head.     The  fact  was,   that  the  The  canon 
canon  law  was  the  ba^  of  the  marriage  law  all  oyer  oVthlmJr?iage 
Europe ;  and  the  only  question  was,    How  fer  it  ^ii^  »"  ^"^ 
had  been  receded  from  by  the  laws  of  any  parti- 
cular country?     By  th«  canon  law,  the  distinction  Distinction 
between  the  contract  deprasenii  and  promise  defu-  tracTrf^pr^* 
turo  was  well  known:  the  former  constituting  a  '^^^^j^y^J^^^ 
good  marriage  of  itself;  the  other  not  .unless  fol-  well  known 
lowed  by  e&puloy  or  some  other  act  which  is  held  ja^y.  ^ 
in  law  to  amouiit  to  the  carrying  the  promiae  intp  . 
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May  17.  19.  effect.  This  distinction  is  stated  in  the  text  ci 
^^  ^^[^  ^ '  Stair.    But  if  the  contract  de  prasenti,  as  well  as 

MARRIAGE thc  prooiise  defuturo,  had  required  the  subsequent 

TioN^or  coir.  ^^P^^^  t^  g^v^  effect  to  the  marriage,  the  distinction 
•WTTDBPRJE-  would  never  have  been  heard  of.  The  fact  of  the 
sTXTOTBs  A  copuh  following  the  promise,  is  held  to  make  that 
p^R  sB^°'  present  and  complete  which  before  was  future  and 
But  no  such  incomplete.  If,  then/  a  verbal  declaration  depra^ 
I'ouid  ever  *^^^^  ^*^  Sufficient  to  constitute  a  marriage,  how  it 
ha?e  been        was  to  be  proved,  except  by  verbal  testimony,  he 

beard  of,  if       ,.,  , 

'  prescm  con-      Qia  not  know. 

a^future^roi       With  respect  to  the  decisions,  it  was  a  position 

wise,  required  again  and  again  clearly  recognized  in  them,  that  * 

copil/ato?nake  ^^c  contract  de  prasenti  formed  very  marriage,  i/». 

Comra  Trf      *"^  matrimonium  ;  and  the  judgments  of  the  House 

prtBienti  is  tp-  of  Lords  had  not  trenched  on  the  general  doctrine. 

«liMii7'*'"'"^"  Since  tliis  was  the .  evident  result,'  their  I^ordships 

would  excuse  his  entering  into  a  detail  of  the  de-* 

cided  cases.     If  such  was  the  law  of  marriage  in 

Scotland,  he  was  relieved  from  entering  upon  the 

consideration  of  the  question.  Whether  it  was  wise 

that   it  should   have    been  the  law  so  lopg?    or. 

Whether  it  ought  to  be  so  in  future  ?     If  it  should 

be  thought  proper  to  make  any  alteration  in  the 

law  on  this  subject,  it  must  be  done  in  another 

way. 

Whether  the        Another  point  had  been  made ;  viz.  That  there 

wm  u  s'uffici^  ^**  ^^^  ^^^^  *h®  species  qi  consent  necessary  to 

eiii  to  brins     bfinff  the  case  within  the  maxim,  "  Consensus,  non 

the  ca»e  wiih-    ^  , .  /.     .  •      w      «*.r  1  •  • 

in  ihe  iiiaxiui,  ^'  concubituSyJacit  nuptios.  Now,  the  evidence 
*  pgnseMus^  was,  that,  as  soon  as  the  connexion  between  this 
A*  soon  as  his  lady  and  Mr.  M^Adam  began,  in  1800,  he  looked 

connexion  t^  \  ^  •  'ii  r         -i-i 

with  this  lady  forwara  to  a  marriage  with  her ;  for>  m  bis  letter  to 
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bis  tnati  of  business,  on  that  occasion,  he  called  May  17.  ig* 
tbe  provision  to  be  made  for  her,  a  jointure;  and  ^''  '^^^'  , 
expressly  directs  the  deed  to  be  so  prepared,  as  marriaoe.— 
that  the  provision  should  npt  necessarily  be  in-  txon^opcon- 
creased,  if  he  should  at  any  time  be  married  to  h^r  ;  se^t  de  prji- 
and  he  mentioned  in  his  notice  to  the  brother,  that  stitdtes  a 
the  connexion   mi«:ht   possibly   end   in   marriaee.  "arriaok 

<y         r  J  o       P£R  SB. 

After  this,  when  she  became  pregnant,  he  wrote  to  began,  he 

his  man  of  business,  to  ascertain  whether  certain  acts  i^id^^^g  ^3,, 

would  endangerthe  legitimation  of  the  child  in  case  he  "age  with  her. 

should  afterwards  marry  the  mother*     Their  LiOrd-  Tlie  law  of 

ships  knew  the  distinction  between  the  law  of  Scot-  timaitngatP' 

land  and  that  of  En^^land  on  this  point ;  the  former  |***  ^*}''^''e" 

o   ,  •         .  "®"'  before  or 

legitimating  all  the  children  of  the  parties  born  be-  after  the  mar- 
fore  marriage;  the  latter  legitimating  only  those^f£ngiand*^ 
vrho  were  born  after  the  marriage.  If  they  were  on^yi*lo«« 
'argumg  respcotmg  the  comparative  moral  enects  of 
the  two  institutions,  one  might  quote  this  as  an 
instance  of  the  encouragement  giveft,  by  this  doc- 
trine of  the  law  of  Scotland,  to  postpone  the  time 
of  marriage,  from  the  idea  that  they  can  marry  on 
their  death-bed,  and  thereby  render  their  children 
legitimate ;  whereas,  accident  might  prevent  them 
from  eve^  carrying  their  design  into  effect.  At  the 
time  of  baptizing  the  child,-  he  gave  her  the  name 
of  his  mother ;  which,  as  connected  with  other 
acts,  was  a  circumstance^  worthy  of  attention.  It 
was  clear,  then,  that  he  had  the  intention  of  marry* 
ing  from  the  beginning;  though  this  amounted 
neither  to  a  promise  nor  a^  contract.  It  was  in 
evidence,  too,  that  he  treated  her  with  great  re- 
spect. It  had,  however,  been  said,  that  he  had  de- 
€lared  to  Richardson^  the  gardener,  that  he  would 
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M^y  17.   19- 

21.  1813. 


MARRIA9B.— " 
A  PEC LA RA- 
TI OK  OP  CON- 
0ENTDEPRA- 
8Eim  COW- 
8TITUTS8  A 
MARRIAOE 
PER  BZ» 


The  consent 
BufBcientlyex* 
pressed,  and 
they  become, 
eo  tmtantu 
husband  and 


tkoi  many  her ;  aEid  to  another  witness,  that  he  had 
given  her  no  promise  of  marriage.  But  he  did  not 
think  there  was  much  in  these  casual  observations^ 
uttered  probably  merely  to  conceal  his  real  inten- 
tions^ when  the  design  was  decisively  marked  by 
his  more  deliberate  acts.  Then  he  wrote  to  Smithy 
and  declared  to  Woodbum,  that  he  had  made  up 
his  mind  to  marry  Miss  Walker..  Might  not  these 
be  looked  at  as  throwing  light  upon  his  intention  to 
do  the  act  of  the  22d  of  March,  1805  ?  He  called 
her  his  wife^  in  the  presence  of  his  servants,  sent  for 
expressly  for  the  purpose  of  bearing  testimony  to 
the  tparriage  ;  and  he  likewise  declared,  that  these 
were  his  legitimate  children;  words  deserving  of 
being  particularly  noticed,  as  evidence  of  his  inteti- 
tion.  The  parties  joined  hands.  There  was  a  con* 
versation  between  them  afterwards,  upon  which 
Mrs.  Wylie,  the  house-keeper,  who  appeared  not  to 
have  been  very  well  disposed  towards  this  marriage 
was  called  in,  along  with  the  other  witnesses^  and 
the  same  ceremony  was  repeated,  with  a  slight  un- 
important variation  in  the  expression.  The  lady 
gave  her  hand,  and^  when  he  declared  her  his  wiSs^ 
courtsied,  as  a  sign  of  her  assent.  If  this  had  been 
a  promise  of  future  marriage,  it  wpuld  not  certainly 
have  constituted  an  actual  marriage.  But  when  he 
declared  that  the  lady  was  actually  his  very  wife, 
and  that  these  were  his  legitimate  children,  per 
^erba  de  prasenti ;  this  formed  a  present  contract, 
and  they  became,  eo  instantiy  as  much  husband  and 
wife,  as  if  the  ceremony  had  been  celebrated  in  the 
kirk ;  and  the  marriage  was  as  valid  as  if  a  man, 
in  returning  from  the  kirk^  immediately  after  hi^ 
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marriage  tbere^  had  diad  of  an  apoplectic  fit  before  May  17.  10^ 
be  reached  the  house.    Afterwards,  Mr.  M^Adam  ^^'^^'^'    ^ 
told  Woodburni  that  he  wan  married.    It  appeared  MAaaiAGs.-* 
that  Mrs.  Wylie  was  nettled  at  this  business,  and  Tioi'^w  coir- 
was  anxious  that  he  should  wait  till  Mr.  Smith  ssmrMpaA. 
came ;  but  he  refused  to  wait  for  him,  lest  Smith  stitutbs  ▲ 
should  dissuade  him  from  his  purpose.    The  lady  p^^"^*** 
received  compliments  as  Mr.  M^ Adam's  wife;    AU  It  w«s  clear 
this  was  evidence  of  the  intention  of  the  parties  to  Ij^^i^eo^ 
marry,  and  it  was  clear,  that,  by  the  transacstion  ^  comtitute  s 
of  the  22d  March,  they  meant  to  celebrate  and  r^  ^^' 
constitute  a  present  marriage- 
Then  came  this  question.  Whether  this  transact  Miicther  th« 
tion  could  be  proved  by  parole  testimcmy?     He  p'S^bkby 
agreed,  that  there  was  great  danger  in  admitting  the  ^^^^^  ^^ 
constitution  of  a  marriage  to  be  proved  by  mere 
parole  testimony.    But  they  had  only  to  consider, 
whether  the  existing  law  allowed  this  to  be  doiie. 
Sitting  there  as  a  Court  of  Appeal,  they  had  no- 
thing to  do  with  the  question.  Whether  it  should 
be  30  in  future.     Now,  when  an  actual  marriage 
was  constituted  by  the  mere  verbal  declaration  of 
the  parties,  how  was  it  to  be  jH'oved,  but  by  parole 
testimony  ?     Suppose  a  marri^e  celebrated  before  a 
minister ;  there  was  no  regular  form  of  words  lor 
this  purpose ;  and  there  it  was  admitted,  that  the 
celebration  might  be  proved  by  parole  evidence. 
Then,  if  it  was  not  necessary  £br  a  clergyman  to 
be  present,  and. if  an  irregular  marriage  was  as  valid 
as  a  regular  one,  why  should  it  not  be  proved  in 
the    same  way  ?      It  was    answered.    True :   but 
there  was  the  ^^  habit  and  repute,*'  and  the  subse* 
quent  copula,  in  tliat  case.    Tlus,  however,  did  not 
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May  17.  19.  ^pple  with  the  argument;  for  it  might  happen, 
Si.  1813.    ^   ^Y^^^  ^j^^  death  of  one  of  the  parties,  by  the  act  of 
MARRiAGB.—  God,  might  prevent  any   sexual   intercourse,  and 
TioN^opcoK-  y^^  ^^®  'marriage  might  be  proved  by  parole  testi- 
8BMT DEFRAY  mony.     So  the  law  already  existed,  in  a  number  of 
8TITUTES  A     cases ;  and,  upon  the  whole,  he  had  heard  nothing 
*ER*r^^"      to  convince  him    that   a   marriage  could   not   be 
Such  marri-     provcd  by  this  spccics  of  evidence. 
Jn)v^''^y'!ra-       With  rcspect  to  the  question.  Whether,   if  the 
Toieuaiiniony.  parties   had  married  other  persons,  after  this  con- 
tract, they  could  have  been  punished  for  bigamy  ^ 
The  arsrument  he  agreed,  that  the  ailment  founded  upon  this 
Si? act'^''  proved  too  much.     If  the  statute  applied  only  to 
proved  too       marriages  regularly  celebrated,  and  if  this  was  not 
a  regularly  celebrated  marriage,  then 'it  appeared 
to  follow,  that  the  parties  could  not  be  punished  for 
bjgamy,   on  marrying  other  parties  again,  though 
the   second  marriage  '  might  be  invalid.     The  le- 
gislature  probably    o^eant  to  make  a  distinction 
between  the    civil  and  criminal  consequences   in 
these  cases. 

He  had  now  pointed  out  generally  the  grounds 
of  his  opinion,  that  this  marriage  was  duly  had. 
They  had  before  them  such  evident  demonstration  of 
the  inconvenience  of  loose  judgments^  that  he  in- 
tended to  propose,  that  the  present  judgment 
should  be  prefaced  by  some  finding  which  might 
distinguish  it  from  some  of  the  loose  cases  noticed 
at  the  Bar.  The  6nding  might  be  of  this  jia- 
ture: —  ^ 

Fmdiiipsto  •'     1st,  That,  at    the  time  of   the   declaration   of 
judjiaeat?      marriage  in  question,  Mr.  M^Adam  was  of  sound 
mind,  and  able  to  contract. 
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2d,  That^  being  then  of  sound  mind,  it  was  un-*  May  17.  19. 
necessary  to  decide  upon  the  question  of  previous  ^''*^^^'  i 
insanity,  or  any  circumstances  connected  with  it.        marrcaob.-— 

3d,  That,  by  (he  declaration  of  marriage,  and  the  TioM^'^coir- 
fects  and  circumstances  connected  with  t'his  decla-  «NTDEPit». 
ration,  it  appeared,  that  the  parties  did,  on  the  Q/ld  itjtutes  I 
of  March,.  1805,  intend,  forthwith,  to  marry,  and  ^\***^*'* 

"^  PttR  3E* 

did  accordingly  contract  very  matrimony.  The  marr'ui^ 

Lord  Redesdale  concurred  in  the  opinion,  that  ^***^' 
there  was  not  the  slightest  proof  of  insanity  at  the 
time  of  the  contract.     Insanity  was  not  to  be  in-  InsamiviMit 
ferred  from  the  subsequent  act  of  suicide.     It  was  iaJ"fron/a*B 
not  inferred  by  law,  but  must  be  proved.     There  mere  act  of 
was  no  evidence  here  that  Mr.  M^Adam  was  insane 
at  any  period  of  his  life,  except  from  his  irregular 
living  at  Edinburgh  in  1803  ;  and  then  it  was  im- 
mediately  removed    by    medicine.     Putting  that, 
then,    wholly   out  of  consideration,   the   question 
was,  Whether  the  circumstances  were  sufficient  to 
constitute  a  legal  marriase?     The  Acts  of  Parlia*  Effect  of  the 
ment  had  been  referred  to,  and  especially  that  of  m^nt,  reUtii^ 
1551,  cap.  19;  from  which  it  was  inferred,  that  a  [IJ^J"**"^ 
oiarriage  was  not  valid,  except  regularly  celebrated 
in  facie  ecclesia  ;  as  a  prosecution  for  bigamy  could 
not  be  supported  under  that  statute,  unless  the  pre- 
vious marriage  had  been  so  celebrated.  It  did  how- 
ever appear  to  him,  that  the  answer  given  by  Sir  S. 
Romiily,  to  that  argument,  was  sufficient.  Besides, 
be  thought  that  the  expression  in  the  act  was  not 
strong  enough  to  support  the  inference,  considering, 
that,  by  the  prior  act  of  1503,  cap.  77,  marriage 
was  recognized  without  this  evidence  of  regular  ce- 
lebration for  its  validity.     Perhaps  the  iutention 
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May  17.  10.  was,  that  stronger  evidence  should  be  neceisary  in 
SI.  1818.^  criminal  cases.  The  acts  of  1641,  cap.  «,  and  of 
MAitKiAOB.**  1661,  cap.  34,  were  so  far  from  suj^rttng  the  con^ 
TioM^o^coH-  ^l^^'^'^j  *bat  r^ular  celebration  was  necessary  to 
•BWTOBPRA^  constitute  a  valid  marriage,  that  they  referred  to 
Imv-mx  marriages  constituted  in  both  ways,  where  there 
MAEKiAOB  y^^^  |^„j  ^gg  not,  a  regular  celebration ;  and  the 
Actii  do  not  ,  act  of  1698,  cap.  6,  made  the  same  distinction. 
•uppori  the  ^ij  ijjg  fj^^  authorities  made  a  clear  distinction 

conclusion 

thai  a  regular  between  the  contract  de  prasenti  and  the  promise  de 
newMiy."  '*  futuvo,  whereas  the  argument  on  the  side  of  the 
The  contract  Appellant  went  utterly  to  abolish  the  distinction* 
ancf  promise  '"  ^^^  ^^^  ^vriters,  and  especially  in  Mackenzie's 
defuturo,  in    gnj  Erskinc's  Institutes,  the  doctrine  contended  for 

cases  of  mar-      ,         ,       ,%  ,  ,       ,  .       , 

riage,are clear-  by  the  Respondent  was  clearly  recognized. 
St'^hf  text"  •  The  same  doctrine  was  al^  to  be  found  pcrvad- 
r^".^"*  «"<>  ing  the  whole  of  the  cases.  In  the  case  of  M^Lauch- 
Ian  and  Dobson,  there  was  only  a  declaration,  and 
lio  subsequent  copula.  Upon  the  doctrine  of  the 
Appellant,  there  was  no  ground  to  have  induced  the 
Commissaries  to  declare  this  to  be  a  marriage.  It 
was  afterwards  indeed  found  by  the  Court  of  Ses- 
sion, that  this  was  no  marriage,  not  because  a  declar 
ration  de  prasenti  vmper  se  insufficient  to  consti- 
tute a  marriage ;  but  because,  from  all  the  circum«* 
stances  taken  together,  it  was  evident  that  the  parties 
had  no  intention  of  forming  a  present  marriage.  The 
declaration  was  considered  as  an  engagement  for  the 
future,  from  which  the  parties,  rebus  integris,  were  at 
liberty  to  resile.  It  was  not  enough  that  there  should 
be  a  reservation  by  one  of  the  parties.  The  inten- 
tion of  both  in  that  case  was,  that  the  real  marriage 
should  be  futyrc.    It  had  been  said,  that  in  die  pro- 
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sent  case  ^here  was  a  secret  reservation  in  the  mind  May  17.  19. 

of  Mr.  M'Adam,  who  never  meant  to  live  with  ^^'  ^^'^'     ^ 

Miss  Walker  as  her  husband*    But  c»uld  it  be  al-  marriaok.-^ 

lowed  that  a  contract  should  be  ineffectuaL  because  i.^**^!:i"f' 

'  Tiovr  or  cow* 

there  was  a  reservation  in  the  mind  of  one  of  the  sbntdb  prjh- 
parties  ?   In  the  case  of  M'Lauchlan  and  Dobson  sTrTUTBa^A 
the  reservation  was  in  the  minds  of  both  parties,  ^arriaob 

'  PER  SE* 

But  was  there  proof  of  any  such  reservation  on  the  a  contract  not 
part  of  Mr.  M'Adam^    It  had  been  inferred  from  to  be  defeated 

•  by  a  reserva* 

the  subsequent  suicide^  and  from  his  language  to  tion  in  the 
Richardson  and  others.  That  inference  however  SS.'^u^"'''^ 
had  been  met  by  a  variety  of  circumstances^  which 
marked  his  present  intention  to  marry.  He  had 
said  at  the  time  of  the  declaration,  that  these  were 
his  Intimate  children.  From  his  letter  to  Smithy 
stating,  that  he  had  ^made  up  his  mind  to  marry 
Miss  Walker ;  from  his  declarations  to  Woodburn 
before  and  after-^it  was  dear  that  he  considei^d 
himself  bound  by  his  contract,  and  that  he  had 
completed  his  marriage. 

lit  had  been  objected,  however,  that  the  verbal  The  marriage 
declaratioir  could  not  be  proved  by  parole  testimony.  mroiT uL^^^ 
But  if  a  marriage  could  be  constituted  in  this  way,  »«ny- 
he   did  not  understand    how  it  could  be  proved, 
except  by  jterole  evidence.     In  M^Lauchlan  and 
Dobson,  anji  in  M^Kie  and  Fergusson,  the  evi- 
dence was  parole. 

He  saw  no  reason  in  this  case  therefore  to  dissent 
from  the  Court  below.     If  ever  a  marriage  could  be  Tf  a  marriage 
completed  without  consummation,  this  was  a  case  stitutcd  at  aiij 
of  that  description.     He  did  not  think  it  could  be  "^''^^yT' 

^  summation* 

properly  said,  that  things  were  entire  after  this:  this  must  be • 
Tliough  one  of  the  parties  died  before  consumma-  *°*'"***" 
2 
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TION OF   GOV- 
•fiNT  DK  PRJB* 
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fTITDTES  A 
MARRIAGE 
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tion,  the  person  living  had  acquired  a  different  cha^* 
racter — her  cliildren  had  acquired  a  different  cha 
racter.  There  was  no  proof  that  Mr.  M'Adaoi  did 
not  intend  a  consortium  vita  at  tlie  time  of  the 
marriage  ;  and  even  though  he  had  not  had  that  in- 
tention^ 8til)  it  was  not  to  be  allowed  that  a  civil 
contract,  (as  this  was  by  the  law  of  Scotland,) 
should  be-  avoided  by  a  secret  reservation  of  one  of 
the  parties. 

Lord  Carlton  was  satisfied  that  the  law  of  Scot- 
land made  a  distinction  between  a  contract  de  pra^ 
senti  and  a  promise  defuturo  in  cases  of  marriage. 
Adverting  to  the  objection,  that  there  was  no  evi- 
dence of  consent  on  the  part  of  the  lady,  he  noticed 
the  facts  that  she  had  stood  up — that  she  had  given 
her  hand — that  she  heard  the  declaration,  and  then 
courtsied,  whicif  was  an  usual  mode  of  intimating 
consent.  And  from  all  these  circumstances,  he 
said  it  was  fairly  to  be  presumed  that  she  had  con* 
sented. 


Marriage  tata*      Judgment  of  the  Court  below,  establishing  the 
\^^.  marriage,  affirmed. 

Agent  for  Appellant,  Richardson. 

Agent  for  Respondents,    SporrjEsyicpo^E  and  Robbbtsok* 


NoTB. — ^The  Court  of  Session  had  awarded  a  sequestration 
of  the  entailed  estates  in  question,  in  the  above  cause,  during 
the  proceedings  in  the  Courts  below.  Upon  the  termination  of 
the  cause  there,  the  sequestration,  which  the  Appellant 
was  desirous  should  be  continued  pending  the  appeal,  was 
recalled :  the  Respondents  proceeded  to  take  possession,  and 
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» interdict  was  applied  tor  and  refused.    Against  this  recal  of 

the  sequestration  and  refusal  of  the  interdict  the  Appellant 

appealed :  bxit  as  the  effect  of  tlie  above  decision  was,  that  he 

had  nothing  to  do  with  the  estates,  these  two  supplementary  , 

•r  secondaiy  appeals  fell  to  the  ground  of  course. 


ESGhKSD. 


ERROR  FROM  TH£  COURT  OF  KING  S  BENCH. 

RuBicHON  V*  Humble. 

Contract  by  the  owner  of  a  ship,  that  the  vessel  shall  proceed  Jnly  8, 13  is. 
firom  the  Thames  to  Martinique,  there  to  take  in  a  full  and   ^— %^--^ 
complete  cargo  of  sugars,  rum,  and  other  West  India  case  re- 
PRODUCR.  This  contract  illegal  under  the  Navigation  Act  sp^ctino 
of  12  Car.  2,  cap.  18,  and  48  Geo.  3,  cap.  69,  and  not  cfA^Tin-Bii*' 
helped  by  the  Malta  Act,  4ist  Geo.  3,  cap.  IDS.  course  be-* 

TWfiBN  HAL* 

^  TA  AND  THB 

BRITISH. 

A  HE  Defendant  in  error,  Michael  Humble,  owner  t^onJ.^" 
of  the  ship  Neptune,  brought  an  action  of  covenant  Hilary  Term, 
in  the  Coui;t  of 'King's  Bench,  upon  a  charter  party  ^®**' 
of  afireightment,  against  the  Plaintiff  in  error,  Mau- 
rice Rubichon,  freighter  of  the  vessel. 

The  ship  was  hired  in  November  ISOg,  to  pro-  Terms  of  the 
ceed  from  the  Thames  in  ballast,  or  with  a  cargo,  to  sh^freii^ted 
Martinique,  without  waiting  for  convoy,  and  there;  MrrUnT^  *^ 
to  deliver  her  cargo,  if  any,  and  then  to  take  on  and  from 
board  "  a  full  and  complete  cargo  of  sugar j  runij  Ma"^,  with  a 
•*  and  other  West  India  produce^'  and  to  proceed  ^""  ^"^  "^^^ 

.  *        .  ,  picte  cargo  of 

direct  to  Malta,  without  waiting  for  convoy,  and  sugar»rum, 
there  to  deliver  the  cargo  to  the  agents  or  assigns  WwUndia 
of  the  freighter.     In  consideration  whereof ^    th^  produce. 
freighter  covenanted  to  furnish  a  cargo  or  cargoes 
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July  8, 1813.  as  above;  ''  and  also  well  and  truly  to  pay  or  cause 

^'— "^v— -^  *'  to  be  paid  to  the  owrier  or  his  order,  in  full  for 

8PECTINO  *^  the  hire  of  the  said  ship,  in  the  voyage  aforesaid^ 

MBcoMMER.  €t  ^^  ^^^  j^ftgp  ^he  Tatc  of  forty  shillings  lawful  ino- 

CIAL  INTER-  -Ti    .       .  o  I 

COURSE  BE-  "  ney  of  Great  Britain,  per  ton,  for  each  and  every 
TA  an^'th^'  "  ^^^  of  t^c  said  ship's  register  tonnage,  per  calen- 
BRiTisH  (s  (Jar  month,  for  every  calendar  month  the  said  ship 
TX0II8.  '^  should  be  kept  in  the  service  of  the  freighter,  in 

^^  the  voyage  afore8ai4>  &c*'  The  deckration  stated^ 
that  the  ship  was  furnished  with  every  thing  need- 
ful for  such  a  voyage. 
Freighter  neg^      The  ship  proceeded  with  a  cargo  to  Martinique 
ShSrJi'^t    «^co"ling  to  the  contract^  but  the  Plaintiff  in  error 
Martiniqae,     neglected  to  fumish  her  with  a  cargo  of  West  India 
ceeds  toTlKSu  produoe ;  but  the  declaration  stated,  that  after  hav- 
A^on^bT      *"S  remained  at  Martinique  for  some  time  for  the 
xiwpcr  for        cargo,  ^he  afterwards  sailed  to  Malta  without  any 
'^'^  *■  pargo,  and  in  every  respect  completed  the  voyage 

aoebrding  to  the  engagement  of  the  owner.  The 
freighter  having  refused  to  pay,  the  action  was 
brot^ht  to  recover  the  amount  of  the  freight  accorji* 
ing  to  the  rate,  abovc'-pientioned  for  eight  months, 
during  which  time  the  vessel  had  been  employed  in 
the  voyage.  The  Plaintiff  in  error  pleaded  several 
dilatory  picas,  upon  which  issue  was  joined.  The 
issues  were  tried  the  sittings  after  Trinity  term, 
when  a  verdict  was  found  for  the  owner'  (Defendant 
in  error).  The  Plaintiff  in  error  had,  for  the  pur- 
pose of  getting  the  triah  postponed,  given  an  under* 
taking,  according  to  the  usual  practice,  to  give  judg- 
ment as  of  the  preceding  Easter  term,  in  case  tho 
Defendant  in  error  should  recover.  In  the  ensuing 
Michaelmas  term,  the  Plaintiff  in  error  movcd^  ia 
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arrest  of  judgment,  upon  the  ground  of  illegality  of  Julys,  isia. 

the  contract ;  but  as  he  had  agreed  to  give  judg-  ''^ v^*""*^. 

ment  as  of  a  preceding  term,  the  Court  thought  it-  aPEcrtNo 

•elf  precluded  from  then  entertaining  the  considera-  ci"  l^ktbr** 

'tion  of  the  objection;  and  judgment  was  given  for  course  be- 

the  Defendant  in  error — whereupon  the  Plaintiff  in  ^In^d  thV 
error  brought  his  writ  of  error. 


BRITISH 
fLAVTA- 
TlOVf. 


Mr.  Curroood^nA  Mr. Richardson  {for iheVWiii'- 
tiffin  error.)  They  had  two  propositions  to  maintain  t 
1st,  That  this  being  a  contract  for  freight  for  carry- 
ing on  a  contraband  trade,  was  therefore  illegal. 
Sid,  That  being  illegal,  it  could  not  be  enforced,  and 
no  damage  could  be  recovered  for  non-performance.    - 

It  being  contrary  to  the  navigation  laws  of  the  J|^And*bc" 
12  Car.  2,  cap.  18,  sect.  18,  to  export  sugar  and  itenacied,  &c. 
other  articles  from  his  Majc^sty's  colonies  to  any  port  after  ihe'firs" 
in  Europe,  except  England,  Ireland,  Wales,  or  the  ^^  no  fif  ali 
town  of  Berwick  upon  Tweed,  the  48  GTeo.  3,  cap.  tobacco,  cot-' 
50^  was  enacted  for  the  purpose  of  authorizing  the  digoeT.^ingcr^ 
exportation  of  sugar  and  coffee  from  his  Majesty's  f"*''a"»  p^ 
colonies  and  plantations  to  any  port  direct  to  £u-  wood,  of  the 
rope,  southward  of  Cape  Finisterre,-  (under  certain  §ucUonl  or*" 
terms  therein  mentioned).     But  by  the  latter  part  manufacture 

'  ,  of  any  cingiisli 

of  the  2d  section  it  is  enacted,  *^  That  in  that  case  plantations 
*'  no  other  goods  whatever^  except  sugar  and  coffee,  Asit.^'frtca, 
•*  shall  be  taken  on  board  any  such  ship  or  vessel,  '^^J^  ^  ^^'.P- 

•    ii»  ri  -jii.'       P*^^»  carried, 

•^  unless  It  be  for  the  necessary  use  of  the  said  snip  conveyed,  or 
«  or  vessel.*'    And  sect.  4,  (referring  to  the  second  J^[omTn?i 
atetron,  which  prohibits  sugar  or  coffee  from  beincf  the  said  Eng- 
8hipped*m  any  of  the  colonies  or  plantations  of  tions,toany    . 
America,  for  the  purpose  of  being  carried  to  any  SoiJ^di 
port  in  Europe  southward  of  Cape  Finisterre,  without  minion,  pon, 

VOL.  I.  O 
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July  8. 1818.  first  obtaining  a  licence,)  enacts,    ^^  That  if  there 

^*"""v-^-^  <«  shall  be  found  any  other  sugar  or  coffee,  but  such 

spBCTXNG  "  as  shall  bcN  indorsed  on  such  cocquet  or  warrant 

«"lTjrTE""  "  ^aken  out  and  delivered  as  aforesaid,  or  any  other 

COURSE  BE-  «  goods  than  sugar  and  coffee  shall  be  discovered 

TA  AND  THB  '^  to  liavc  bccn  laden  or  put  on  board  any  ship  or 

PLANTA-  "  vessel  having  liberty  to  trade  to  parts  to  the  south- 

TioNs..      '  <^  ward  of  Cape  Finisterre  by  virtue  of  this  act,  or 

*oev*^*^*  the**"  "  ^^^^^  ^  brought  to  or  b«  shipped  on  board  such 

than  to  such  i^  ship  or  vessel,  or  shall  be  put  into  any  hoy,  lighter^ 

planiatio"n^s "  "  boat,  or  Jther  vessel,  in  order  to  be  put  on  board 

*'  5*P  ^J^"S  <«  such  ship,  before  sflch  entry,  or  taking  out  such 

ty,  his  heirs,  ^^  cocquet  or  warrant,  all  such  sugar,  <:offee,   and 

s"r,'"oMo  "  other  goods,  shall  be  forfeited  and  lost,  as  also  the 

^^fV *"f^*!r  "  ^^y^  lighter,  boat,  or  other  vessel  or  carriage  what- 

or  Ireland,  or  *'  cvcr  employed  in  shipping  or  atteinpting  to  ship 

^^\^ox^  ^^  **  ^^y  goods  other  than  sugar  or  coffee,  together 

town  ofBcr-  «  with  the  ship  or  vessel  on  which  such  other  eoods 

wick-on-  1     11   1       1     1  11  ^  1 

TwccJ,  there    "  shall  be 'laden  ;  and  the  owner  of  such  sugar  or 
Iwc,  &1  &c.  ''  coffee,  or  such  goods,  shall  also  forfeit  double  the 

"  value  thereof.*' 

The  stipulation,  therefore,  in  the  above-mentioned 

charter-party,  to  take  in  a  complete  cargo  of  sugar, 

runij  and  other  tVest  India  produce^  and  proceed 

with  the  same  to  Malta,  must  be  deemed  illegal  and 

void. 

The  statute  is  express,  that  if  any  other  goods. 

than  sugar  or  coffee  be  shipped,  the  whole  cargo 
Where  part  of  shall  be  forfeited  as  well  as  the  ship.     In  a  case  of 

this  nature,  where  any  part  of  a  contract  is  contrary 
ActofParlia-  to  legislative  provision,  the  whole  is  void.     (See  the 


rary  t 
of  Pa 

\vhok  is  void,  several  cases  collected  in  1  Saunders*  Reports,  by 
Serjeant  Williams,  66,  note    1.)      In  Chafer  v. 
4 
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Beckett,  7  Term  Reports,  204,  where  a  part  of  a  cdn-  Julys,  is  is. 
tract  would  have  been  valid  at  common  law,  but  the   ^-^v-*-^ 
other  part  was  declared  void  by  the  statute  ag^ainst  spbctino 
frauds,  29  Can  2,  cap.  3,  for  not  being  reduced  into  l^^j^^^l^ 
writing,  the  whole  contract  was  held  void ;  so  in  'course  be- 
Drury  v.  DefontainCj  1  Tauiiton's  Reports,  136,  Sir  taakdthb" 
James  Mansfield  said,  that  if  any  act  is  forbidden  ff^^"? 
under  a  penalty,  a  contract  to  do  it  is   now  held  tions. 
void.     (See  also  the  cases   of  Gallini  v.  Laborie,  fo?Jden"ai' 
5  Term  Reports,  !242  ;  Rihbans  v.  Cricket ^  1  Bosan-  <*«' »  penalty. 
quet  and  Puller's  Reports,  264;   Blackford  v.  Pres^  it  U  void. 
ton,  8  Term  Reports,  89  ;  and  Law  v.  Hodsorij  1 1 
East's  Reports,  300.)  It  will  suffice  merely  to  allude 
to  the  principle  on  which  it  has  so  frequently  been  de- 
cided, that  no  part  of  a  contract  militating  against 
the  provisions  of  a  statute,  can  be  enforced.     It  is 
obvious,  that  if  Courts  of  Justice  were  to  give  effect 
to  such  stipulations,  they  would  in  effect  repeal  the 
statute,  since  parties,  for  a  larger  premium  or  consi-* 
deration,  would  always  be  found  ready  to  incur  the 
risk  of  a  seizure.     It  is  not,  as  observed  by  Lord 
Mansfield,  on  the  behalf  of  the  individual,  but  far 
the  sake  of  the  public,  that  he  is  allowed  to  avoid 
performance  of  his  own  contract. 

But  the  stipulation  in  this  particular  case,  to  pay  Contract  here 

j--i_^-  '.  .i_j.  •  'i.       '         80  entire,  fbat 

freight,  IS  so  entire,  that,  even  supposmg  it  were  itcannotbedi- 
competent  to  the  Court  in  point  of  law  to  divide  the  7»«{c<ij  though 

A  ,  I  II  find  been 

contract,  and  give  the  Plaintiff  freight  for  so  much  comi)etent  to 
of  the  voyage  as  was  legal,  they  could  not  find  .a  point  o"naw! 
principle   on    which    equitably    to    apportion    the  jo  separate  the 
freight.     In  the  case  of  illegal  voyages,  or  indeed  ilie^part. 
of  any  other  illegal  contract,  the  party  stipulates  to 
give  a  larger  premium   or  consideration  than  h^ 

o  2 


1^  CASES  IN  THE  HOUSE  OF  LORDS 

JUI78,  idis.  otherwise  would ;  consequently  it  may  be  inferred^ 
^"^"""Y^"^^  that,  on  account  of  the  PlaintiflTs  covenant  to  re* 
spBCTivo.  ceive  a  cargo  of  rum,  the  Defendant  agreed  to  pay  * 
«At  iNT^R^  *  larger  freight  for  the  entire  use  of  tlie  ship ;  th© 
couRSR  BB-  Plaintiff  cannot  therefore  be  allowed  freight,  even 
TA  ANP  THs'  on  the  outward  voyage,  because  that  would  probar 
«RXTi«H  yj]y  \^  tQ^j  large  a  reward  merely  for  the  use  of  the 
Tiovff.  ship  during  that  part  of  the  voyage.    The  ship  wat 

hired  for  an  illegal  purpose,  and  therefore  the  deci- 
sion at  common  law,  that  a  party  cannot  recover 
any  thing  whatever,  seems  applicable.     (See  Gi* 
rardy  v.  Richardson,    1  Espinasse's  Cases,   NUi 
Thatintaset    Prius,  13.)     In  whatever  shape  a  question  on  an. 
mcJfcourts   illegal  contract  arises.   Courts    of  Judicature    are 
*lvc*That*dfKi-  ^^^^°^  *^  s'^®  ^^*'  decision  which  tends  to  destroy 
ftion  which      the  inducement  of  parties  to  enter  into  such  con- 
stray  the  inl     tracts  ;  and  the  best  course  must  obviously  be^  in 
ducemcntio    cascs  of  this  nature,  not  to  allow  the  party  to  reco- 

enter  tntosuch  '.  '      \S      '^  , 

coDtracu,        ver  any  remuneration  whatever.     Even  m  cases 
where  there  is.^no  illegality  in  the  contract,  if  the> 
party  do  not  perform  every  thing  on  his  part,  there 
are  many  cases  of  conditions  precedent,  in  which, 
though  a  partial  benefit  has  been  conferred,  yet,  on, 
account  of  the  non-performadce  of  the  whole  bar* 
gain,  no  partial  remuneration  is  recoverable;    In 
the  present  case,  the  Defendant  in  error  neither  did: 
nor  could  legally  perform  his  entire  contract.     If^ 
therefore,  it  can  be  established,  tliat  on  the  iace  of  i 
his  declaration  the  voyage  was  in  part  illegal,  it  i»> 
submitted  that  a  writ  of  error  is  sustainable. 

It  appears  on  the  face,  of  the  declaration,  that  the* 
ship  was  hired  to  carry  rum  and  other  West  India 
produce  from,  the  isle  of  Martinique  to  the  islan4 
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^f  Malta ;  and  as  the  Court  tre  bound  to  take  no-  Julys,  1813. 
tic^ofthe  situation  of  these  places^  &lling  within   ^^^""v— -^ 
the  prohibition  ""in  the  statute  against  carrying  jpro-  spectiho 
duce  of  his  Majesty*6  colonies  and  plantations  in  cmVJntbil^ 
America  to  a  port  in  Europe  southward  of  Cape  Fi-  coursb  bk- 
nisterre,  the  objection  is  certainly  on  the  record,  ta  and  tus 
and  may  be  taken  advantage  of  by  writ  <rf  error.         p^^^- 

In  that  case,  the  averment  in  the  declaration,  that  tiovs. 
the  ship  was  provided  with  all  things  needful  for 
such  a  vessel,  and  for  the  said  voyage,  wofiM  ndt 
avail ;  for  unless  some  statute  authori^d  it  expressly,  King'slicenoe, 
even  the  King's  licence  could  not  legalize  the  Vio^  thority  orstin 
iation  of  the  Act  of  Parliament,  (See  Shiffner  X).  f^^jj^*"!^^^ 
Gordon,  12  East,  296 ;  and  the  observations  of  Sit  TtoUtion  of 
James' Mansfield,  in  the  case  of  Toulminv.  Ander-  Zm^u^^ 
son,  1  Taunton s  Reports,  23),)    consequently,  in 
point  of  law  the  ship  could  iK>t  have  been  provided 
with  all  things  neediFul  for  the  voyage,  and  the  above 
aH^ations  cannot  avail. 

It  was  also  submitted,  that  the  stipulation  to  sail 
without  convoy  was  illegal,  and  contrary  to  the  sto^ 
tutes  38  Geo.  3>  cap.  76,  and  48  Geo.  3,  cap.  57, 
and  consequently  the  said  charter-^party  was  iU 
legal  and  void,^ 

It  might  perhaps  be  said  that  both  Martinique  Meaning  of 
and  Malta  were  plantations  belonging  to  his  Ma-  tl^ntt^ 
jesty,  and  might  therdbre  lawfully  trade  between  ?*'''^i^". 
each  other.     But  the  word   plantations   must  be  not  properly  k 
understood  of  plantations  gusdetn  generis  with  those  P^**^®^* 
previously  mentioned,  such  as  arose  from  coIoniza*> 
tion,  factories,  &c.,  among  which  Malta  could  not 
be  included.     It  also  appeared  from  the  whole  of 
the  act^  that  it  applied  only  to  plantations  in  Asia^ 
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Julys,  1813.  Africa,  and  America;  whereas  by  the  act  41  of  the 

^~*v— *-^  King^  cap.  103,  Malta  was  declared  to  be  in  Eu- 

8PBCT1NG  rope.     If  Malta  should  be  held  to  be  in  Africa^  it 

cialThter^  was'  not  strictly  a   plantation ;   if  in    Europe,  the 

couRiBBB-  direct  intercourse  between   it  and  the  plantations 

TA  AND  TBB*  ^^  forbiddcn  by  the  navigation  laws ;  and  in  all 

5la^""  articles  except  sugar  and  coftee  by  48  of  the  King, 

TI0N8.  cap.  6g.     In  the  act  of  15  Car.  2,  cap.  ?•  the  dis- 

7*8^^5%*  tinction  between  plantations  in  Asia,  Africa,  and 

5.  "  And  in  America,  and  the  dependencies  of  this  country  in 

'S^jesiy'8  Europe,  might  be  clearly  traced.     The  4th  section 

&  ondX  ^^  *^^  *^^  "^^  ^^  ^^^  ^^"S  was  so  strong  that  it  would 

seas  are  inha-  have  rendered  this  traffic  illegal,  even  if  it  had  not 

Jed  by  h^^  been  so  before,  as  it  confined  the  liberty  to  trade,  as 

M^^h  k^  there  stated,  to  the  articles  of  sugar  and  coffee  cx- 

dom  of  Eng-  clusively,  and  prohibited  tlie  trading  even  in  rum, 

^".'No^^in-  which  was  not  mentioned  in  the  original  Navigation 

modiiy  of  the  j^Qf  not  beins  then  manufactured.     Yet  the  present 

SrOWlh,  pro-  °                                            ,  .             xrr            ^      f. 

uce,  &c  &c.  contract  was  to  carry  rum  Una  any  JVest  India  pro^ 

than  bc""!^*.  rfttce.     It  might  be  said  that  the  act  48  of  the  King 

ported  into  was  an  enabling  statute,  and  merely  legalized  that 

island,  planu-  which  was   not   legal   before,   and   took  away   no 

SrTto'Sl'^S?'  benefit;  but  it  did  take  away  some  benefit,  as  it 

place,  to  hU  rendered  the  ship  and  cargo  in  some  cases  liable  to 

longing,  in'  Confiscation.     The   regulations  of  the  Malta  trade 

^^ht^^*  under  41  of  the  King  did  not  prevent  the  prohibi- 

(Tangier  only  tion  extending  to  it  as  far  as  concerned   British 

burXhat'kaU  ^^ade.     The  proclamations  had  only  rendered  it  a 

&c^^e^1^nd  ^^^^  P^^^  ^"  regard  to  neutrals.     This  must  have 

shipped  in  been    the  extent  of   the    permission   to  regulate, 

W^M^or  g'^®"^  *^  ^^^  Majesty  by  the  act  41  ;  othei-wise  he 

wick  o^.^'"  might  havp  superseded  the  whole  of  the  navigation 
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V 

Messrs.  Scarlet  VLXid  Abbott  (for  the  Defendant  Julys,  is  13. 
in  error.)     The  engfagement  was  to  take  **  a  full    ^— — v-— ^ 

CASE  RB- 

"  and  complete  cargo  of  stigar,  rum,  and  other  West  aPECTiNo 
"  India  produce "     The  carriage  of  rum  was  not  ^jj^^^^^^' 
illegal,  for  it  was  not  enumerated  among  the  prohi-  course  be- 
bited  articles  in  the  Navigation  Act  of  12  Car.  2.  ta  and  the 
But  they  rested  upon  the  words,  "  and  other  West  pJ][^ya. 
*'  India  produce,^  which  word  and  was  the  foundsition  woks. 
of  their  argument,  as  enabling  them  to  make  the 
contract  illegal  if  they  chose.     But  if  Malta  was  a 
plantation  belonging  to  his  Majesty,  the  prohibition 
in  the  statute  12  Car.  2,  did  not  extend  to  it.     If 
there  was  any  ambiguity  they  had  only  to  look  at 
the  object ;  and  what  could  be  the  object  of  exclud- 
ing any  territory  belonging  to  the  crown  of  Great 
Britain,  either  in  Europe  or  any  where  else  ?     But 
if,  the  trade  was  prohibited  by  the  navigation  laws, 
these  were  dispensed  with  by  the  Orders  in  Council 
under  the  Malta  Act.     Rubichon  knew  of  this,  and 
wished  to   take  advsmtage  of  it.     It  would  be  a 
harsh  construction  to  say,  that  these  orders  only 
extended  a  benefit  to  neutrals,  which  was  denied 
to  the  subjects  of  this  country.     Then  came  the 
act  48  of  the  King,  which  was  not  a  restrictive, 
but  a  permissive   statute;    not  taking    away  that 
which  was  before  permitted,  but  introducing  a  new 
trade. 

Lord  Eldon.    Was  it  clear  that  the  trade  was. 
lawful  before  ? 

Lord  Redesdale.    The  object  of  the  Malta  Act  Ohjcctofthe 
was  to  put  it  on  the  footing  of  Gibraltar.     .     •  t«  pJiM-iiu  * 

Messrs.  Scarlet  and  Abbot.     If  Malta  was  an  ^7;,^!;  <  :'^"^? 
English  plantation  within  the  meaning  of  the  navi- 
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Julys,  iftid.  gation  laws,  tlie  trade  was  legal.    If  not  raeh  m 

^^■^"v—~^  plantation,  the  trade  was  legalized  by  the  Orders 

spBCTiKo  in  Council  under  the  Malta  Act  41  of  the  King; 

crA^^iwTS"'  *^^  ^^^  statutes  continuing  that  act,  and  the  liberty 

COURSE  BE-  was  not  taken  away  by  46  of  the  King.  ^ 

TA^AND  TH^*       Zovd  Eldofi'  Had  it  been  decided  whether  Malta 

BRixrsR  i^j^g  ^  plantation  } 

TioNi.       •        Mr.  Curwood.    It  had  been  decided  that  Gibral* 

M^on*^^    tar  was  not  a  plantation. 

Lard  Redesdale.  Upon  this  construction,  Dun* 
kirk,  Toulon,  and  Calais,  if  they  had  remained  'm, 
our  possession,  would  have  been  plantations. 

Mr.  Curwood  read  a  passage  from  Mr.  ReevesT 
book,  wluch  he  did  not  cite  as  any  authority,  but 
merely  iu  explanation  of  the  mining  generally 
attached  to  the  word  plantation.  It  properly  sig^ 
pified  a  place  that  had  been  coloniised  from  tht 
parent  country. 

Jalvso.isis.       Lord  Eldon  (Chancellor)  stated  the  case,  and 
Judgipeot.       ^^.  j^  ^1^^^  j^^  j^^j  looked  at  this  contract  with  great 

anxiety,  in  order  if  possible  to  find  some  grouod 
on  which  it  could  be  supported ;  because  it  appeared 
to  him,  that  in  moral  justice  the  original  Plaintiff 
was  entitled  to  recover.  But  he  regretted  to  hav^ 
to  say,  that,  speaking  as  a  lawyer,  he  was  unaMe  to 
discover  how  the  objection  could  be  got-  over.  Ii| 
this  opinion,  his  noble  and  learned  friends  {Redesr 
fiale  and  Eflenborough,)  concurred  with  him  ;  and 
the  judgment  of  the  Court  below  must  therefore  be 
reveled. 

|(  fvas  accordingly  prdered  and  f^djudgedi  that 

1 
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4fae  jiidgmmt .of  ttl^  Court  ^King's  Bencli  be  J[uVin!»Mif« 

;|^t  for  Flaiotiff  in  f  iTor^       Flapgats. 
^ent9  for  Pefeodant  ia  error^  Pam<bb^  Tomlinson^  and 
Th91I«on» 


OIVBITt 


]P1tpM  SCOTLAND. 

Hall — Appellant. 

Ross,  £s^  of  Rossie — Respondent, 

BafMNS^VT,  hmag  let  certain  fishing  atations  to  Appel-  g^^^^  mg^ 
]^^  erects  ^  dock,  by  which  the  fishing  is  injured.  Apr  »,  ^  '  j 
nellant  claims  a  deduction  from  the  rent,  on  account  of  coiitractI- 
damage,  which  is  refused.  Question  comes  before  the  ^FRmtBDA^ 
Court  of  Session.  Majority  of  Judges  of  opinion  that  maob  is  ao- 
aoque  damage  had  been  sustained  by  Appellant,  but  Court  m  uteo^coic* 
pronounces  against  his  chim ;  some  of  those  Judges  who  w»«atioii 
admitted  that  he  had  suflfered  damage  i)eing  against  him,  ^^^  '* 
M  ground  that  the  degree  of  injury  oould  not  be  exactly 
ascertained.  This  judgment  held  to  be  erroneous  by  the 
House  of  Lords,  on  the  principle,  that  where  damage  is  ad- 
mitted, some  compensation  is  due;  and  cause  remitted, 
w^  ia^tniotiops  tp  ittcertain  damage  in  some  way  or  other. 


X  HE  Roseie  aalmoii  fishings  in  the  river  Southesk,  Lease  of  Ros^ 
pear  Af  ontroae,  were  let  by  the  Respondent  to  the  fromRca^d* 
Appellant,  Hall,  at  the  yearly  rent  of  60O/.  upon  a  J^jJ^^^P* 
leaae  for  21  years.     By  the  terms  of  the  lease,  the 
fishings  were  let  to  Hall,  ^^  as  they  were  lately  pos^ 
*^  sessed  by  John  Richardson,  Esquire;^  and  the 
tenant  was  allowed  '^  to  adopt  any  improvement  in 
^^  the  mode  offisHng,  in  any  of  the  hays  or  islands 
^formed  by  the  s^  on  the  island  of  Rossie^  which 
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June8d»i8td.  ^'  he  might  think  proper.^  The  Respondent  alio 
^''■""^^^'— ""^  became  bound  to  warrant  the  lease^  as  follows^  viz. 
WHBRB  DA-""  "  in  so  far  q,s  the  different  stations  h4ive  been 
uiTTUDcoU'  "  hitherto  Jished  or  occupied  at  all  hands^  and 
pENSATioN  ^^  against  all  mortals ;  andj  in  so  far  as  the  said 
©iv£w.  "  Thomas  Hall,  or  his  foresaids,  may  judge  ft  to 

*•  alter  and  improve  the  samCj  in  consequence  of 
"  this  liberty  J  or  commission  before  wrhten^  from 
Respondent     **  his  own  facts  and  deeds  only.**    The  Respondent 
i^RMsie"^     had  resolved  to  erect  a  dry  dock  on  the  island  df 
island,  which  Rossie,  in  the  river  Southesk«  and  it  was  probable 

injures  the  i  i  •       •  •  i  i         a         »i 

fishing;  sta-       that  this   intention  was  known  to  the  Appellant^ 
SdeduSr   ^*"»  *^"*  **  ^^^  °9^  appear  that  either  party  thought 
from  the  rent,  that  ai\y  damage  to  the  fishings  vvould  result  from 
the  damage,     this  Operation^  and  nothing  was  said  about  it  in  the 
SbUraiiwi^     contract.     Trtie  erection  of  the  dock  was  accordingly 
and  award.      begun, ,  and  when  the  first  year's  rent  became  due. 
Hall  claimed  a  deduction  for  damage  done  to  the 
fishings  by  the  work  in  question ';  and  the  matter 
bteing  referred  to  arbitration,  an  award  was  made, 
finding  the  Appellant,  Hall,  entitled  to  130/.«  for 
damage  done  in  the  course  of  one  y&^v.     Hall  after- 
wards took  a  protest  against  the   Respondent  in 
these  words ;  "  That  the  dry  dock^  and  other  build- 
"  ings  near  the  same,  erected  during  the  course  of 
*^  the  last  season  upon  Rossie  Island,  by  said  Her- 
*'  cules  RosSy  or  by  others  deriving  right  from  him^ 
"  have  been  found  to  be  injurious  to  thejishing,  let 
'*  by  him  to  the  said  Thomas  Hall,  in  so  far  as  they 
'^  prevent  and  interrupt  the  drawing  of  the  fishing 
*'  nets  at  the  fishing  stations^  opposite  to  said  docky 
**  and  other  buildings^  for  some  hours  every  tide  ; 
*^  and  that  the  pumping  of  foul  xvater  from  the 
f<  said  iiock  into  the  river  Southe^k^  is  not  ofily  in* 
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^jurious  tethe  adjoining  Jishing  stations^  but  also  Junci?3,i8is. 
"  to  the  fishings  in  the  other  parts  of  the  said  river,  ""-"v— ' 

COITTKACT  ^^ 

**  by  rendering  the  water  in  the  river  muddy,  so  as  wrbrb  daI 
"  to  deter  the  salmon  from  ffotng  up  the  river :  and  **^°f  "  ^^" 
^^  further^  that  ih^  laying  down  of  stones^  coaisj  pbhsatioh 
*'  or  other  bulky  materials  in  the  bed  of  the  river,  oi^yJa* 
"  effectually  prevents  the  drawing  of  the  Jishing 
/*  nets  at  the  different  places  where  the  said  stones^ 
*'  coalsy  or  other  materials  are  so  laid  down.^    The 
Respondent  having  commenced  an  action  for  the 
whole  of  the  rent,  Hall  presented  a  bill  of  suspen- 
sion.    After  proof  taken,  and  various  other  proceed- 
ings in  the  cause,  the  Lord  Ordinary,  and  after- 
wards the  whole  Court,  pronounced  against  the  lessee, 
and  found  him    liable  in  expences.     Hall  having 
become  bankrupt,  Claud  Russel,  the  trustee,  on  his 
estate,  was  made  a  party  along  with  Hall,  and  they 
appealed  from  the  decision  of  the  Court  of  Session.  , 

Sir  S.  Romilfy  and  Mr.  Adam^  Jun.y  for  the  Ap- 
pellants ;  Mr.  Thomson  and  Mr.  Murray ,  for  the 
Respondent. 

Lord  Eldon   (Chancellor)  "  stated  the  case,  and  Judicial  ob- 
requested  their  Lordships  to  observe  not  only  that  '®'^*"°"*- 
the  reasons  of  suspension  were  repelled,  but  that 
the  suspender  was  found  liable  in  expences  ;  which 
was  saying  in  effect,  that  he  had  no  ground  to  come 
into  Court.   , 

It  had  been  argued  here,  that  as  the  Respondent 
had,  previous  to  the  lease  of  these  fishings  to  the 
Appellant,  informed  the  world  by  public  advertise- 
ment, and  otherwise,  of  his  intention  to  erect  a  dock 
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Jiwr98,i8i8.  'OH  Roesie  Island^  the  Appellant  had  no  right  to 
*^— -v'^— ^  camphun  of  damage  arising  from  that  circumstance^ 
WH&RB  AA-  ^ince  he  knew  that  the  thing  was  intended^  and  y^ 
jttram  ^ifr.  took  tlie  lease  without  stating  any  objection  on  this 
ycKSATioK  gr<HHid.  But  nothing  could  be  more  dangerom 
oiv»r!*  ^^  ^o  go  out  of  the  four  comers  of  a  contract. 
Dangerous  for  and  endeavour  to  find  out  the  meaning  of  the  par^* 
Justice  to  look  ties  from  other  circumstances  not  mentioiied  or 
f!L^^^^''''°■  alluded  to  in  the  contract  itself. 

ing  of  con- 

tracting  par-  By  tlie  tf  rms  of  th^  lease,  the  fishings  were  let 
cumstaDcer  to  the  Appellant,  Hall,  as  they  were  lately  possessed 
noimentioned  ^y  Joha  RichardsoQ,.  Esq.,  and  the  tenant  was  al- 

mthecoDtract  ^  ,  .,  i-. 

itself:  lowed  ^'  to  adopt  any  improvement  m  the  mode  of 

^^  fishing  in  any  of  the  bays  or  islands  formed  by 
^'  the  sei|9  in  the  island  of  Rossie,  which  he  might 
<'  think  proper/*  The  Respondent  also  became 
bottnd  to  warrant  the  lease  "  in  so  far  as  the  difiereat 
^^  stations  have  been  hitherto  fished  or  occupied  at 
^' all  hands,  and  against  all  mortals;  and  as  far  as 
'^  respected  any  alterations  or  improvements  to  be 
^'  introduced  by  the  Appellant  against  bis  own  acts 
•'  and  deeds  only."  Now,  it  was  clearly  the  intent 
of  the  parties,  and  manifest  upon  the  face  of  the 
contract,  that  the  warranty  was  more  extensive  in 
regard  to  the  old  stations,  as  these  were  warranted 
i^ainst  all  the  world*  As  to  the  rest,  the  Respond-* 
ent  justly  reasoned  in  this  manner ;  ^'  I  cannot  give 
^^  you  a  warranty  equally  extensive  ias  far  as  respects 
^^  your  alterations  and  improvements,  because  it  is 
'^  impossible  for  roe  to  know  .what  these  may  be,  or 
**  how  they  may  operate ;  all  I  can  say  is,  that  I 
*'  shall  do  nothing  to  prevent  them/* 
Th^  wlfole  of  the  advantages  mentioned  in  tb^ 
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contract  were  given  to  tlkt  Appellant,  at  a  rent  of  Jonee3»i8i9« 
(too/,  per  annum;  and  though  he  could  have  let   ^— v-— ^^ 
them  for  1200/.  per  annum  in  the  second  year  of  wHmcroA- 
the  lease*  that  would  be  no  reason  for  his  8ubmit«>  uaqeib  aih 
ting  to  any  damage  contrary  to  the  stipulations  of  PBM«ATioa' 
the  c6ntract,  of  which  he  was  to  have  all  the  ad-  oivbv. 
vantages^  at  the  rent  of  600/.^  unless  it  could  be 
proved  that  it  was  damage  without  injury.     Seven  OpinimNor 
of  the  Judges  who  supported  the  claim  must  have  {^'^^i^Se^ 
been  of  opinion  that  there  was  damage  in  this  case ;  Quention  of 
and  some  of  those  who  decided  against  the  Appel-    *™^* 
lanfs  claim,  appeared  to  think  that  there  might  be 
damage.     Lord  Balmuto   said,  that  there  was  no 
damage,  but  a  great  deal  of  inconvenience,  which 
tlie  Appellant  might  have  prevented   by  another 
mode  of  fishing.     Qut  with  great  deference  to  the 
learned  Judge,  the  Appellant  under  this  contract 
had  a  right  to  fisli  in  any  way  that  he  found  most 
convenient ;  and  if  he  was  prevented  from  doing  so 
by  the  Respondent,  that  was  damagcw     Lord  Armi-* 
dale  said,  that  there  was  damage,  but  that  it  was* 
not  specific;  and  Craig  said,  that  there  might  be 
damage,  but  that  it  could  not  be  ascertained.     The' 
Justice»-(^lerk-  said,  that  if  there  was  damage,  he 
did  not.know  whether  it  was  of  such  magnitude  as 
to  warrant  the  interference  of  the  Court  in  this- 
case :  and  he  concluded  by  saying,  *^  After  we^  sbaU* 
*'  have  given  damages^  the  fishing  m^y  be  more 
"  productive  than  ever."    Suppose  it  were  so,  the- 
^pellant  would  still  have  a  right  to  compensation  - 
for  any  damage  he  had  sustained.     Lord  Meadowv 
bank  said,  there  was  no  damage ;  and  Lords '  R6«  - 
bertflon  and  Glenlee  did  not  state  any  grounds  for 
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Jnne83,i8i3«  their  opinion.     Four  of  these  seven  Judges  then, 

'^-— V— ^  who  had  decided  against  the  Appellant,  might  fairly 

WHERE  DA-"*  he  taken  to  have  admitted  that  there  was,  or  might 

MAOE  IS  AD-  |jg    some  damage   in    this  case ;   and  these  being 

If  ITTBD,  COM-  '  '^  .  .  ^ 

pEMSATiov  added  to  the  seven  who  had  decided  in  favour  of 
eiYEK,^  t^c  Appellant^  and  who  of  course  must  have  con- 
A  majority  of  ceived  that  there  was  damage,  formed  a  majority  in 
low  admit,  &vour  of  the  AppelUnt,  to  this  extent,  that  he  had 
wJlant^'had^^  Sustained  some  damage. 

ausuined  This  was  one  of  those  fish  causes  which  had 

aome  age.  gQjjjg^j^jgg  yg^y  much  distressed  him.  He  had  in 
his  possession  a  very  learned  paper  on  the  temper 
and  disposition  of  salmon,  &c.,  which  was  produced 
in  one  of  these  causes,  and  which  he  kept  as  a 
curiosity.  But  if  their  Lordships  instead  of  confin- 
ing themselves  to  the  terms  aivl  nature  of  the  con* 
tract,  were  to  decide  upon  philosophical  speculations 
respecting  the  temper  and  disposition  of  fishes,  it 
would  be  long  before  they  could  come  to  a  satisfac- 
tory conclusion.  There  was  less  of  that  kind  of 
learning  here,  than  there  had  been  in  some  other 
causes ;  but  still  there  was  a  good  deal  of  it.  It 
was  said  th^t  salmon  was  a  nice  and  delicate  fish, 
and  a  question  had  been  raised  whether  it  was  fonder 
of  clear  than  of  muddy  water ;  and  whether  clear 
water,  or  muddy  water,  was  the  natural  climate  of 
salmon ;  though,  if  their  Lordships  were  compelled 
to  decide  upon  that  ground,  a  doubt  might  be  sug- 
gested whether  fresh  water  was  the  natural  climate 
The  stipula-  of  Salmon  at  all.  But  it  was  a  much  safer  way  to 
TOntractttself  ^^^^  whether  the  stipulations  of  the  contract  had 
the  only  safe  been  Complied  with,  than  to  resort  to  these  philoso- 
culoQ.  ^    ^*   phical  speculations  for  a  ground  of  decision. 
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An  argument  had  been  used,  '^  that  though  the  Jone2s,i8i9. 
^*  fishing  in  one  station  had  been  injured  or  lost,  still    ^"-^v— ^ 

CONTRACT       I 

*'  if  as  many  were  caught  in  the  remaining  stations  where  oa- 
^  as  had  been  cauc'ht  before  in  the  whole,  there  was  ^t^„"^3^ 

O  '  MITTBD,COM« 

"  no  damage/*     But  if  he  (Eldon)  were  to  take  a  pensXtioh 
lease  of  a  salmon  fishing  with  ten  stations,  he  would  oivsv. 
rather  have  his  ten  stations  according  to  the  contract, 
than  try  in  a  Court  of  Justice  whether  he  might  not 
catch  as  many  in  nine  stations,  as  in  ten. 

Now,  if  in  England   a  majority  of  the  Judges  If «  claim  to 
had  been  of  opinion  that  some  damages  were  due,  were  made 
their  Lordships  would  never  have  heard  of  the  deci-  5??^*  *!llu1^ 

r^  ^     cision  ought 

^ion  being  against  the  person  who  had  made  out  his  to  have  beea 
claim  to  damages.  Too  much  might  be  given  him  the  lessee, 
or  too  little ;  but  he  could  never,  under  such  circum- 
stances, be  dismissed  out  of  Court,  with  the  addi- 
tional loss  of  having  to  pay  the  expenses  of  the  suit. 
It  might  be  very  often  difficult  to  ascertain  the 
simount  of  the  damage,  and  in  this  country  there 
were  two  modes  of  proceeding  in  such  cases,  viz. 
to  prove  the  amount  by  the  testimony  of  competent 
witnesses,  or  where  there  was  no  ground  or  criteiibn 
to  estimate  the  damage,  they  were  in  the  habit  of. 
giving  nominal  damages,  but  they  never  dismissed 
the  claim  altogether,  where  it  appeared  that  there 
was  some  damage. 

It  had  been  said  at  the  bar,  that  the  award 
gave  the  amount  of  the  damages;  but  he  did  not 
conceive  that  it  could  be  taken  as  the  proper  mea^ 
sure  of  damage  in  the  present  action,  though  it  was 
important,  as  connected  with  the  original  cau^e  of 
tl^e  damage,  and  as  showing  that  there  was  sqmee 
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liM«s;i8i3;  dafibs^.  But  the  Lord  Presideclt  had  said,' that 
there  were  several  aetionrasual  in  Scotland^  where 
they  wer6  under  the  necessity  of  conjecturing  thcT 
extent  of  the  damage ;  and  that  those  who  might 

FEmATioir     suflfer  by  this'  had  no  right  to  complain,  because. it 


OCHn*RACT.-« 
WBMTE  DA- 
1CA««  IS  AD- 
liirreD»C(»Affi 


MUST 


•ivBN.  ^^  ^^  ^t^^ir  P^^l  ^^^^  ^^y  entered'  into* a*  contract 

Damages  whcr^  damages  could  be  ascertained  in  no  other  way 
4xed  by  eon-  than  Uy  oonj^cture.  In  his  opinion,  they  must  as« 
^"'*"  certain  the  damage  in  some  way  ;  and  for  that  pur- 

flititt  fix  the  pose5  it  would  be  proper  to  remit  thecaus^  for  review 
^^^^  with  some  findings  to  direct  the  Judg«<r  below  in 
J  wayi       their  further  proceedings  in  it. 

Oheof  the  Judges  had  made  a  distiuctioti  betwem 
the  primary  and  secondary  use  of  wMer ;  and  said^ 
that  it  was  amusing  to  heaf  fishermen'  eomplainingt- 
of  the  obstructions  of  v^sels  in  their  fishing  sta* 
tidns;  but  it  could  not  be  very  amusHg  to  one 
who  had  agreed  to  pay  Qool:  a  year  for  fishing  sta* 
tiorn,  to  find  l^rmself  interrupted  ill  > the  use  oC  thesfr 
attttions; 
He  proposed  then  to  find^ 
f^t,  That,  if  damage  had  been  stlstaified  by  the 
Appellant^  compensation  was  due* 

2d,  Hkt  it  appeared  that  some  damage  bad  been 
sustained — then,  for  the  purpose  of  ascertaining  the 
extent  of  the  damage,  he  proposed,  that  the  JudgM 
.  should  be  directed  to  permit  the  Ap^llant  to  give 
proof  of  the  extent  of  damage,  if  he  thought  pro* 
per,  or  if  he  ofllered  no  further  proof,  th^ti  to  aseer* 
t»itt  the  amount  of  the  damages  due,  by  such  other' 
nlten«'a8  thl^ir  practice  authorized,  aiid  thenHodo 
what 'was  fit  and  jadt.    It  must  be  unfdferstbodi  ^#' 
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€ver,  that  the  Appellant  in*giving  proof  of  damage^  Janei3j8id< 
OQght  to  be  confined  within  the  limits  of  his  own    "^-^ v~^ 

J  J  CONTRACT.— 

Gonaescendai^ce.  _     whbrb  da-» 

MAOB  IS   AD- 
MITTED, COMm 

Lord  Redesdale.  All  that  could  be  inferred  from  pensatiok 
the  circumstance  of  the  erection  of  a  dock  being  oiveit. 
known  to  be  in  contemplation  at  the  time  of  the 
contract,  was  this,  that  neither  party  then  thought 
that  the  dock  would  fnjure  the  fishing.  If  it  did 
injure  the  fishing,  the  Respondent  was  still  liable 
upon  his  contract  to  make  up  the  loss.  But  this 
point  had  not  been  at  all  taken  up  in  the  pleadings^ 
The  allegation  was,  that  the  dock  did  no  damage 
to  the  fishing,  and  not,  that  if  it  did  any  damage^ 
the  loss  ought  to  fall  on  the  Appellant* 

This  decision  was  difierent  from  any  thing  that  singular  ded-^ 
he  knew.  The  contract  was,  that  the  fishings  should  f  """iJ.Xa 
be  enjoyed  as  they   were  before.     The  evidence  have  suffered 
showed  that  they  could  not  have  been  so  enjoyed ;  and  Ih^uW  mJt ^ 
a  majority  of  the  judges  had  said,  that  the  Appellant  ®"^y  ^^"""^  ?^ 

^        r       ,  "^       ?  .•  ,     ,         ^      '   '  compensation, 

nadsustamed  some  damage,  and  the  decision  ^as,  but  be  obliged 
that  he  should  not  only  have  no  compensation,  but  ponces  of ^ihc" 
should  also  be  obliged  to  pay  the  expenses  of  the  suit.  ""^^ 
An  attempt  had  been  made  to  show  that  there  had 
been  no  damage,  as  the  quantity  of  fish  caught  had 
increased.      But  every  bargain  of  this  kind  was  in- 
some  measure  a  speculation,  as  the  quantity  of  fish 
to  be  taken  could  never  be  exactly  ascertained  be« 
fore-hand  ;  so  that,  though  as  many  should  be  taken 
at  nine  stations  in  one  year  as  had  been  taken  at 
ten  in  another  year,  the  Idss  might  still  be  consi- 
derable, because  it  was  possible  that  if  the  whole  of 
the  ten  stations  had  been  used  in  the  subsequent 

VOL.  I.  p 


j]0  CASES  IN  THE  HOUSE  Ot  LOtltiS 

jDBete,i9i9.  ythVf  the  quantity  taken  might  have  been  much 
^■*— v~^  finreater  than  in  the  previous  ycar^  But  then  there 
wHBRB  DA*  had  been  a  difficulty  in  ascertaining  the  damage.  The 
*****  1*  ^f!l   Court  must  do  that  in  the  best  manner  it  could. 

IIITTBDy  COM* 

^BirsATioir     In    their   judgment    in   the    case   of  Wight    v. 
•ivBH?*         DicksoMy  (vide  ante^)  the  judges  had  determined 
by  conjecture,  and  a  consideration  of  the  circum- 
stances of  the  case,  what  number  of  carts  of  coals 
the  Dicksons  ought  to  be  supplied    with  in  the 
course  of  each  month,  though  there  was  nothing  in 
the  contract  itself  to  show  the  exact  number ;-  but 
the  Court  took  upon  itself  to  ascertain  it.    Here  too 
they  were  bound  to  ascertain  the  quantum  of  da- 
mage as  well  as  they  could^  by  proof  or  other  means* 
ITisacfTantaM        One  could  not  help  lamenting,  that  Scotland  had 
SLd  u.     "<>t  ^^^  benefit  of  jury-trial.    Juries  here  were  in 
bouri,  from     the  habit  of  forming  the  best  conclusion  they  could^ 
benefitof;ury-  from  all  the  proof  and  circumstances  in  such  uncer« 
wi!"  """'^     **'"  *^®* '  and  it  was  to  be  regretted,  that  Scotkad 
had  not  tlie  advantage  of  the  same  mode,  of  having 
facts  decided  upon  and  settled.    But  the  Court  be« 
low  mjist  find  some  means  of  ascertaining  the  da^ 
mage.  In  the  case  of  the  Earl  of  Morton  v.  Stuart, 
(vide  ante,)  the  Court,  in  case  they  should  have 
to  ascertain  damages,    could  only  do  it  in  an  arbi- 
trary way ;   as  the  injury  must  consist  merely  hi 
disturbance,  and  not  in  any  thing  that  could  be  ao 
curately  valued  in   money.     He  agreed  tlierefore 
with  his  noble  and*  learned  friend,  that  the  Judges 
must  settle  the  amount  of  damage  as  wdl  as  their 
practice  would  permit ;  for  where  it  was  admitted 
that  there  was  damage^  it  was  not  just  that,  be* 
eause  the  person  damnified  could  not  state  the 


ON  APPfix\LS  AND  WRITS  OF  ERROR.  ,   an 

precise  amount  of  his  loss^  he  should  have  no  da-  Juoessjsis. 
mages  at  alU 


The  judgment  of  the  Court  below  reversed^  and 


CONTRACT.—^ 
WRBRB  DA-  . 
MAQB  18  AD- 

MrrrBD,coK« 


cause  remitted  with  the  above  findings.  pbnsatxov 

'  MUST  BB 


Agents  for  Appellant,  Spottiswoodb  and  Robbrtson. 
Agent  for  Respondent^  Richardson. 


oivBir. 


IRELAND. 

APPEAL   FROM   fUE   COURT  OF   CHANCERY. 

Hunt  and  bthers — Appellants. 
Maunsell — Respondcfit. 

John  Graham  h^d  in  his  life  time  granted  two  annuities,  or  Jane  14,1813. 
rent  chaises,  to  Ann  Maunsell,  the 'Respondent^  stated  to   v^— ^..^  / 
be  in  consideration  of  services;  after  his  death  his  represen-  qubstzov 
tatives  applied  the  wliole  of  his  property  in  discharge  of  in-  of  compbtx* 
combrancesand  debts,  to  the  exclusion  of  the  Respondent's  '^^^^  ■■» 
demands.    A  sum  of  about  1 1,000/.  had  been  applied  in  ^q".^**^ 
tliscbai^ge  of  incumbrances,  subsequent  to  the  date  of  her 
annuity  deeds,  and  she  filed  her  bill  against  the  representa*- 
tives  of  Graham,  to  compel  them  to  discharge  her  claims, 
upon  the  ground  that  they  were  answerable  to  the  extent  of 
tlie  above  sum,  which  she  stated  to  have  been  misapplied. 
The  representatives  (Appellants)  answered,  that  the  grant 
of  the  annuities  was  voluntary,  and  ought  to'  be  postponed 
to  ail  just  debts,  or  pro  turpi  causa^  and  therefore  void.   The 
only  evidence  as  to  the  consideration  was  that  of  a  servant 
in  Graham's  family,  who  said,  he  believed  that  the  Re- 
spondent and  Graham  cohabited  as  man  and  wife — his  wife 
being  alive  at  the  time.    The  Master  of  the  Rolls  directed 
an  inquiry  as  to  the  consideration,  but  the  Chancellor  on 
appeal  altered  this  d^ree,  thinking  probably  that  there 
was  no   sufficient   evidence   upon    which    to  found  an 
order  for  inquiry.    This  decision  of  the  Chancellor  was, 
however^  reversed  by  the  House  of  iiords.    It  was  insisted 

Pi? 
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June  14,1819.       ^t  the  bar  that  the  bill  might  have  been  dismissed,  on  thm 
^   -  ^        >        authority  of  Priest  v.  Parrot t,  2  Ves,  160. 

QUESTION 

OP  COMPETI*  1^ 

TION  BE- 

TWBEV  CRB-  Y 

DITOR8.         JOHN  GRAHAM,  of  Flatten,  in  the  county  ol 
loth  Dwr*"'      Meath,  deceased,  in  pursuance  of  marriage  articles 
1752,  conveys  prcviously  entered  into^on  his  marriage  in  his  mi- 
trusses  ^tow-  nority   with   Dorothy   Sophia   Graham,   in    1752, 
oiht/fhi'n  "^^    being  then  of  age,  conveyed  his  estates  to  trustees 
3000/.  fonhc    in  trust,  to  the  use  of  himself  for  life,  rems^inder  to 
Jren^ohhe       ^is  first  and  every  other  son  in. tail,  reversion  tohim- 
marriage*         gelf  in  fee,  on  failure  of  issue  male ;  and  also  for  the 
purpose  of  securing  a  jointure  of  300/.  per  annum 
for  his  wife,  and  3000/.  for  the  younger  children  of 
the  marriage.    One  son  William,  who  died  a  minor 
and  unmarried,  and  one  daughter,  Elizabeth  Ger- 
trude, were  the  only  issue  of  the  marriage. 
Mth  March,         Graham,  the  father,  by  indentures  dated  14th 
S^'S'thS  March,    1767,    granted  to   the   Respondent,   Ann 
Respondent  .  Maunsell,  who  it  appeared  resided  with  him  in  his 

two  annuities  •        1      1        1 

of 40/.  ami       house  after  a  separation  had  taken  place  between 

^  himself  and  his  wife,  two  annuities,  the  one  of  40/. 

the  other  of  72/.,  chargeable  upon  certain  parts  of 

his  estates,  and  said   to  be  in  consideration  of  ser- 

N  vices  performed  by  the  Respondent  to  the  grantor. 

nGih  Sept.        He  subsequently,  in  the  same  year,  gave  her  two 

hacJ gives'thc   ^e^ses  for  livcs  of  a  certain  portion  of  his  lands,  the 

Resfyondent      quc  for  her  owu  life  at  a  pepper-corn  rent,  the  oth^r 

two  leases  for  ,  •         m.    m.  tr  *  ^ 

lives.  for  the  lives  of  two  persons  named  in  the  indenture^ 

at  a  rent  of  1/.  lOj.  renewable  for  ever  on  payment 

i77()fBo*nd    .^f  ^''  ^^"^  ^"d  *  pepper  corn  fine.     In  1770  Ora- 

from  Graham  ham  cxccuted  his  bond,    dated  20th  February  in 

to  secure  a  i«ii  i.»  t  n        \ 

further  provi-   that  yeatj  to  his  daughter,  conditioned  for  the  pay- 
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ment  0T2000/.  at  his  death,  as  an  additional  provi-  Juneu,i8]3« 
sion  for  her.     On  this  bond  judgment  was  entered  ^^"""^^^"^"^^^ 
up  in  the  Exchequer,  in  177^-     In  March  I771>  opcompeti- 
the  Respondent  surrendered  her  leases  in  consider-  Z^^^  ^^^ 
ation^  as  was  stated,  of  400/.  paid  her  by  Graham,  ditors. 
By  an  indenture  dated  22d  July,  1773,  in  consider-  f^l^J^^l 
ation  of  the  Respondent  relinquishing  all  claim  to  ter  Elizabeth 
the  aforesaid  annuities  of  40/.  and  72/.,  and  certain  Jhlch  judg-^ 
arrears  said  to  have  accrued  due  thereon:  and  also,  as  ment  entered 

,  ,  in  JLaster  term 

was  stated  in  the  indenture,  in  consideration  of  the  1772. 
surrender  of  the  ^bove-mentioned  leases,   Graham  TWo  other 

,    ..      ,     .    ,.^  .         annuities  of 

granted  heran  annuity  of  100/.  for  her  life,  to  which  100/.  each 
was  to  be  added  an  additional  annuity  of  100/.  for  her  R^^a^^t. 
life  from  rtie  period  of  his  death,  in  case  she  survived 
him  ;    which  annuities  were  charged,   and  to   be 
charged^  upon  certain  of  his  lands  in  the  indenture 
specified. 

John  Graham  died  on  17th  April  1777f  having  Will  of  J. 
previously  made  his  will,  dated  '22d  January  1776,  fan.^i^/gfbj 
by  which  he  devised  all  his  real  estates,  (except  the  which  his 
lands  of  Knock  Island  of  the  yearly  value  of  20/.  to  Graves"    " 
which  he  devised  to  the  Respondent,  besides  be-  ^g^'^^^^' 
queathing  her  a  legacy  of  1,200/.)  subject  to  the 
payment  of  his  debts  aiid  legacies,  to  Graves  Cham- 
ney,  Esq.  his  heirs  and  assigns,  for  ever,  and  ap- 
pointed him  sole   executor  and   residuary  legatee.  SJe^g'^he^jJ?' 
Chamney  proved  the  will,  and  having  entered  into  duce  in  (lay- 
the  receipt  of  the  rents  and  profits  of  the  real  es-  mcmands^I 
tates,   and  possessed  himself  of  the   personal  pro-  ijl^  contract 
perty,  he  applied  the  produce  in  payment  of  the  sivc  of  the 
judgment  and  simple  contract  debts  of  the  testator,  wiciow°  '  * 
exclusive  of  the  widow^s  jointure,  and  the  sums  due  Oaughter,and 
U>  Elizabeth  Gertnide  th^  testator  s  daughter  under  cot. 
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Jiittei4»i8i3.  under  her  iather^s  marriage  settlement^  and  npon 
^^"""N^— ^  the  bond  above  mentioned,  and  It^ao  exclusive  of  the 
or'coMPXTx-  elaims  of  the  Respondent. 

TiQHSB-  i,j  November  1 786  Elizabeth  G.  Omham  filed 

piToiw.         her  bill  in  Chancery  agaipst  G.  Chamney^  the  Resn 
pondent,  and  others,  praying  '^  an  account  of  what 
f'  was  due  to  her  in  respect  of  the  aforesaid  suma 
'^  and  a  sale  of  the  lands  charged  therewith  for  the 
'^  payment  ttiereof,  and  an  account  of  the  personal 
^^  estate  of  John  Graham,  and   of  prior  incum<? 
ChamiMT  MU  ^^  branccs/'  Chamney  in  his  answer  setup  theclawut 
pondent's**"     ^f  ^''^  Respondent,  in  respect  pf  her  aufiuities.  in 
claims  in  pre-  preference  to  the  judgment  debt  of  E.  G.  Gran 
jadgment        ham*    The  cause  was  h^rd  on  the  6th  December 
da^hwr?^      1790>  when  it  was  decreed  ^^  that  an  account  should 
^^  be  taken  of  the  real  and  personal  estates  of  John 
'*  Graham,  of  his  debts  and  legacies,  and  of  the  mr 
^'  cumbrances  aifecting  the  lands,  of  what  sums  were 
.  ''  paid  and  what  remained  unpaid,  and  what  was  due 
^^  to  £.  G.  Grahani  in  respect  of  the  sums  aforesaid.**' 
10th  October      The  Master  reported  that  up  to  1  st  November  1 793 
wwris  Owt^^"^  Graves  Chamney  had  received  out  of  the  estates  in 
Chamney  had  question  32,399/.  7s.  3d.  and  had  applied  to  the 
waids  of  ^      discbarge  of  incumbrances  prior  to  the  judgment 
Ih^orm^  debt  of  the  Plaintiff  E.  G.  Graham  20,649/.  4^-  6</. 
cumbrances     and    in    discharge    of    subsequent    incumbrances 
Sejttdigmen?  10,377/*  18^.  2d.  and  in  dischargq  of  simple  con- 
^^i^^J^^^j.  tract  debts  896/.  15*.  Qd.  leaving  a  balance  ia  the 
in  pavroent  of  hands  of  Chamney  of  475/.  8*.  10^.  and  that  there 
u^ debts!*     ^**  ^^^  *^  *^*  Plaintiff  3, 1 65/.  in  respect  of  her  pro- 
vision under  the  marriage  settlement,  and  4001^ 
19*.  8^.  in  respect  of  her  judgment  debt 
Before  further  proceedings  Graves  Chamney  died. 
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having  previously  made  his  will,  aod  devised  and  be-  Jooeu^isii^ 
queatbed  his  real  and  personal  estates  to  the  Appel^  ^'— ^v— — ^ 
lants^  against  whom  the  cause  was  revived,  and  the  or  ccmpsTi-. 
same  was  heard  on  the  report  and  merits  on  6th  I!^?."*  , 
July .  17959    when   it  was    ordered  and  adjudged  ditors. 
MOiong  other  things,  <Uhat  the  Plaintiff's  debts  should  G^J^cbaitt. 
^^  be  paid,  and  that  if  necessary  the  lands  of  John  ncy,  who  had 
^^  Graham  remaining  undisposed  of  should  be  sold  tate«tothe  ^' 
'^  for  paymait  thereof,  without  prejudice  (in  case  Appcllanu. 
^^  that  fund  should  be  insufficient)  to  her  claims 
^'  against  the  estate  of  Chamney,  as  far  as  r^espccted 
**  the  sum  he  had  applied  in  payment  of  debts  created 
*^  subsequent  to  her  incumbrance/*     The  remaining 
lands   were  accordingly  sold,  including  those   of 
Knock  Island  (which  had  been  devised  to  the  Res^ 
pondent),  and  the  produce  applied  to^  and  exhausted 
in,  the  discharge  of  incumbrances;  and  after  the 
whole  of  Graham*s  property  had  been  applied  to 
the  payment  of  his  just  debts,  a  considerable  sum 
(^s  alleged  by  the  Appellants)  remained  due  and 
unpaid. 

In  February  1799  the  Respoqdent  filed  her  bill  nth  February 
in  Chancery,  stating  that  the  sum  of  11,730/.  2s.  UieRespooc^ 
gd.  had  been  misapplied  by  Graves  Chamney,  inas-  J^^J^^'^J^'J^ 
much  as  the  same  had  been  applied  to  the  discharge  of  11,7501.  st. 
of  incumbrances  which  were  subsequent  to  the  date  have*been 
of  her  deed  of  annuity^,  and  therefore  praying  that  JJ^jf^^^' 
the  said  sum  of  ll,7dq/.  29.  Qd.  might  be  brought  brought  into 
into  the  Bank  of  Ireland  to  answer  her  demands,  Ireland  by'fh* 
or  that  the  estates  of  Graves  Chamney  should,  after  AppeiUnu  to 

,  1  11^1  rriL       A        answer  bcf  do- 

account  taken,  be  sold  for  that  purpose*     Ihe  Ap-  mands. 

peliants  answered,  that  there  was  not  any  good  or  ^ciTwii!^*^ 
valuable  consideration  given  for  the  annuities^  ^nd  consideratioa 


2l6  CASES  IN  THE  DOUSE  OF  LORDS 

Juntu,  1815.  that  they  ought  to  be  postponed  to  all  the  just  debts 

^^— "V— ^  ofJohnGi*ahain;andoneofthcAppellants,(Athanasius 

o#c<)MPim.  vJusack)  stated  in  his  answer  '^  that  he  had  heard  and 

'^keI^cm  '*  believed,  that  the  Respondent,  at  the  time  of  the 

piTOBs.  «  execution  of  the  annuity  deed,  lived  and  cohabited 

fnnniiiM,  of  '^  ^jth  the  Said  John  Graham,  his  wife  being  then 

thai  ihc  con-  «  livin?,  and  that  the  annuity  was  intended  as  a 

•ideration  was   ^  '  ^  -»       i  .  i  •       «      ^  i 

illegilr   '         "  recompence  for  the  said  service.       From  the  cross 
examination  of  a   witness  produced    by  the   Res- 
pondent herself,  it  in  fact  appeared,  or  was  rendered 
highly   probable,    that,    though  the  wife  of  John 
Graham    had  survived   him,'  the  Respondent  and 
he  had,  for  many  years  before  his  death,  cohabited 
]0tbMay        together  as  man  and  wife.     On  the  igth  Miry  1804 
of£l£sieT  the  Master  of  the  Rolls  decreed  «  that  it  should  be 
of  I  he  Rolls     tf  referred  to  the  Master  to  inquire  and  report  whe^ 

Direciing  an  ijt^  »  ii*-! 

inquiry  as  to     **  ther  the  Respondent  gave  any  valuable  consider^ 
i^e^coasidera-  ^^  ation  for  her  annuities,  and  what  was  the  nature 
*'  and  amount  of  suck  consideration,  if  antfiSgc.  S^c.** 
The   Respondent   acquiesced  in    the  decree  for 
rearly  a  year,    and   proceeded  on    it  before  the 
,  Master,  who  on  the  23d   October  1805,  reported 
that  there  was  neither  valuable  nor  adcqu&te  con- 
sideration given  for  the  annuities.     But  before  the 
^-eport.  was  confirmed,  the  Respondent  appealed  to 
the  Chancellor  from  the  decree  of  the  Master  of 
the  Rolls  directing  an  inquiry,  and  his  Lordship  on 
uthNor.       the  14th  NovemberMSOfi  decreed  **  that  the  said 
off'ha?cXr  ^  ^^^''^^  *^  pronounced  by  the  Master  of  the  Rolls 
vaninniKat     ^^  shouid  bc,  and  the  same  was,  thereby  varied  so 

of  the  Master    ,^   ^  ,  .         ,  .  .  » 

pf  AcftoUs.  ^  J^r  as  the  same  ordered  an  inquiry  as  to  the 
**  consideration  paid  by  the  Plaintiff]  (Respondent,) 
^'Jor  t/^  txi?o  annuities  in  the  pkadif^s  mentioned^ 
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^  and  it  was  further  ordered  that  it  be  referred  Joncu.isis. 

^'  to  one  of  the  Masters  to  take  an  account  of  " v-'— ^ 

*'  what  was  due  to  the  Plaintiff^,  in  respect  of  the  ofcompmi- 
**  said  annuities^  and  that  the  said  Master  should  11"^  *"" 
*^  also  take  an  account  of  the  estates^   real  and  ©itori. 
*^  personal,  of  Graves  Chamney  deceased^  Sgc.  Sgc.^ 

Against  this  decree  of  the  Chancellor  the  Appel-  Appeal  from 
Unt.  lodged  their  appeal.  .    fe?.^^ 

the  Houac  of 
Lords. 

Sir  S.  Romilly  (for  the  Appellants.)  The  ques- 
tion was,  whether  or  not  the  Master  of  the  Rolls 
vas  right  in  ordering  an  inquiry  to  the  considera- 
tion for  which  the  annuity  was  granted.  It  might 
perhaps  have  been  insisted  in  the  Court  bjelow,  that 
the  bill  should  be  dismissed,  upon  the  authority  of 
the  case  of  Priest  v.  Parrott^  where  Lord  s  Vcs.  iAIl 
Hardwicke  held,  that  though  an  annuity  given  to  a 
woman  as  pramium  pudicitia  might  generally  be 
supported,  yet  where  the  man  was  married,  and  the 
woman  knew  it,  it  could  not.  He  therefore  sub- 
mitted that,  even  if  the  bill  had  been  dismissed, 
their  Lordships  would  not  have  reversed  the  judg- 
ment. Bui  the  Court  below,  however,  had  not  gone 
that  length.  The  Master  of  the  Rolls  only  directed 
an  inquiry,  and  he  could  not  conceive  why  that 
decision  bad  been  reversed  by  the  Chancellor.  The 
demand  might  possibly  be  partly  for  val.  con.  and 
partly  nQt,  yet  the  creditors  for  val.  con.  must  be 
preferred  to  the  voluntary  claimants,  and  how 
was  all  this  to  be  ascertained  and  settled,  except  by 
an  inquiry  before  the  Master?  and  he  therefore  sub- 
mitted that  the  Master  of  the  Rolls  was  right,  ana 
the  Chancellor  wrongt 
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QUBSTIOV 
Off  COMPBTX- 
TION  BB- 
TfWBBV  CRB- 
»ITOBB. 


Jim«i4,i8t§.  Mr.  Bell.  There  were  two  questions  to  be  con* 
sidered:  1st,  Whether  this  was  sttch  a  bond  as 
there  was  reason  to  believe  ought  to  be  set  aside, 
or  at  least  postponed  to  the  bona  ^fide  creditors;  tor 
if  it  was^  an  inquiry  was  necessary,  od.  Whether 
any  thing  had  been  before  done  that  ought  to  pre^ 
vent. such  inquiry.  As  to  the  6r8t  point,  there 
was  no  evidence  of  service,  but  this  cohabitation, 
and  the  case  of  Priest  v.  Farrott,  remained  un-. 
shaken, 

In  regard  to  the  ad,  there  did  not  appear  any 
thing  in  the  state  of  the  property  that  ought  to  pre- 
vent the  inquiry.  The  iiind  upon  which  the  present 
claim  was  made,  had  been  actually  applied,  and 
the  question  was  whether  it  had  been  properly  ap* 
plied  I  so  that  the  matter  stood  as  between  her  and 
other  creditors*  Then  what  was  the  nature  of  the 
debt?  It  was  doubtful  whether  she  could  claim 
against  creditors  or  any  other  person.  The  Court 
could  not  know  what  directions  to  give  until  it  saw 
what  was  the  real  nature  of  these  securities. 


Mr.  Richards  (for  Respondent.)  The  question 
was,  whether  the  Court  would  either  presume  that 
the  security  was  void  as  being  given  on  an  impro« 
per  consideration,  or  voluntary,  and  to  be  postponed 
to  creditors.  A  voluntary  grant  was  good  against 
the  person  of  the  executor,  and  the  grantee  might 
sue  the  grantor.  If  in  17^7  a  voluntary  grant  was 
made  and  not  turpi  causa,  and  if  the  arrears  had 
accumulated  from  that  time  till  1773,  and*  these 
were  given  up  in  consideration  of  another  annuity, 
then  it  would  not  be  permitted  to  the  grantor  or 
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(BxectttoFy  to  say  that  the  coosideration  was  not  a  Janeu^isia. 
good  one,  Assooiing  for  a  moment  that  the  annuity  '^— v-^— ' 
of  177s  was  given  for  a  good  oonsideration,  it  was  ofcompctx* 
as  good  against  the  Appellants,  as  against  the  ori-  I^*  "*" 
ginal  grantor  whom  they  represented.  Now,  in  ©xTQiia. 
the  suit  commenced  hy  the  daughter,  Chamney  the 
devisee  of  the  grantor  insisted  upon  the  grants 
of  1767  and  1773  to  the  Respondent,  as  grants 
for  valuable  consideration,  and  the  Appellants  there* 
fore  were  estopped  from  saying  that  the  grant  was 
void,  or  not  for  valuable  consideration.  She  had 
been  treated  4s  an  incumbrancer^  and  the  ,validiiy 
of  her  claim  insisted  upon  as  such.  They  said  that 
the  grant  was  voluntary;  but  he  contended  that  if 
the  graiit  of  17  67  was  voluntary,  that  together  with 
th^  arrears  formed  a  sufficient  consideration  for  the 
grant  of  1773.  Bat  they  said  the  grant  of  1767 
was  for  a  base  consideration,  and  therefore  there 
could  be  no  arrears.  There  was  not,  however,  the 
least  imputation  against  the  grant  of  1767*  Mr, 
Graham^s  wife  might  be  alive,  and  this  woman 
might  cohabit  with  him,  but  was  the  Court  to  pre* 
sume  that  this  was  an  unlawful  cohabitation?  But 
suppose  it  were ;  was  there  any  evidence  of  her 
knowing  that  he  was  married  ?  None,  and  that  cir* 
l^umstance  took  it  out  of  the  reason  of  the  case  of 
Priest  V.  Parrott.  >  If  a  grant  was  made  to  a  wo- 
man before  seduction,  it  was  bad ;  if  afler,  it  was 
good  as  a  voluntary  grant.  If  this  deed  had  a  vice^ 
it  wafli  not  upon  the  fece  of  it ;  and  did  not  appear 
in  any  way  that  could  enable  the  Court  to  touch  it. 
No  such  fact  had  been  proved  in  evidence,  and  in* 
deed  they  did  not  attempt  to  give  any  evidence  in 
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QqESTION 

or  caMpETi- 

TION  BB- 
TWEEN  CRE- 
DITORS. 


Junei4, 1 813.  chief.  They  had  only  cross-examined  a  witness  of  the 
Respondent's,  who  said  he  believed  that  this  womaa 
had  cohabited  with  him  in  an  unlawful  way,  but  did 
not  specify  at  what  time;  so  that,  even  if  this  testi- 
mony were  good  as  far  as  it  went^  still  it  was  worth 
nothing.  This  was  not  to  be  tried  by  beliefy  but 
according  to  the  facts.  There  was  np  cross  bill 
filed  against  her  to  set  aside  the  deed ;  and  she 
said  it  was  given  for  lawful  services.  It  was  in- 
cumbent on  them  to  prove  the  contrary  if  they  de- 
nied this ;  for  a  grant  was  to  be  taken  most  strongly 
against  the  grantor,  whom  the  Appellants  repre- 
sented here.  The  Master  of  the  Rolls  ought  not 
to  have  directed  an  inquiry,  as  no  ground  was  laid 
for  it.  Mrs.  Maunsell  came  with  an  instrument 
good  upon  the  face  of  it,  and  upon  the  validity  of 
which  the  party  on  the  other  side  had  before  in- 
sisted upon  oath.  What  right  then  had  the  Court 
to  throw  a  cloud  over  a  grant  upon  which  the  parties 
had  cast  no  imputation  r 

Mr.  Maddocks*  They  said  on  the  other  side, 
that  when  Mr.  Chamney  insisted  upon  the  validity 
of  this  grant  in  a  former  suit,  he  mistook  the  fact  or 
the  law ;  but,  upon  the  authority  of  Lightboum  v. 
fVeedon,  he  doubted  whether  they  could  take  ad- 
vantage of  that  circumstance.  No  turpis  contractus 
ought  to  be  presumed,  and  services  formed  a  good 
consideration.  They  had  brought  forward  no  evi- 
dence on  the  other  side,  to  show  that  the  consider* 
ation  was  unlawful,  and  the  arrears  upon  a'volun*- 
tary  grant  formed  valuable  consideration  for  another 
grant,  as  appeared  from  the  case  of  Stiles  v.  the 

s  Atk.  159.     Attorney^Gemral^  upon  which  the  present  M^sterof 
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the  Rolls  had  acted  in  Gilham  v.  Locke^  9  Ves.  6l2.  Junei4,i8i^. 
The  witness  cross-examined  by  them  spoke  only  as  to  ''*— ^v— ^ 
his  belief^  and,  at  any  rate,  his  evidence  did  not  op  comp&ti- 
go  either  to  1767,  or  1773.     He  had  only  spoken  ^"^^'^cre- 
generally.     Why,  then,  nothing  had  arisen  out  of  ditors. 
the  cause  to  form  the  ground  of  a  reference ;  and, 
in  reality,  this  was  referring  the  whole  cause,  instead 
of  any  thing  arising  out  of  it,  to  the  Master,  which 
had  never  been  done  since  the  time  of  James  the 
First. 


Sir  S.  Romilly  (in  reply.)  The  question  here  was. 
Whether  any  inquiry  should  have  been  directed, 
considering  this  as  a  case  of  competition  between  cre- 
ditors ?  for  tlie  Appellants  stoo4  in  the  place  of  cre- 
ditors who  had  been  already  paid,  as  there  were  no 
other  assets  to  answer  this  demand,  if  it  should  be 
established.  He  still  insisted  that  the  bill  might 
have  been  dismissed;  for  the  witness,  though  he 
used  the  word  beliefs  was  speaking  to  a  fact  which 
he  knew  of  his  own  knowledge,  as  far  as  knowledge  « 
could  generally  extend  on  such  a  point.  The  re- 
ference, under  such  circumstances,  was  quite  in  the 
usual  course  of  the  Court.  With  respect  to  tlie 
answer  in,  the  former  suit,  insisting  upon  the  vali- 
dity of  Mrs.  MaunselFs  claim,  as  for  valuable  con- 
sideration, it  was  impossible  to  say  that  this  was  an 
admission  for  all  purposes. 

Lord  Redesdale  (after  stating  the  case.)    It  ap-  Judgment. 
peared  to  him  that  the  Master  of  the  Rolls  was  in  xf^i^'j^i^/oi; 
the  right.     This  was  a  demand  against  the  assets  of  the  Rolls  in 
jVIr.  Chamney^  of  the  same  kind  as  that  which  Mrs.         ^ 
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June  14, 1813.  Maunsell  had  against  the  assets  of  Mri  Graham } 
^^•^v"''^^    which^  as  was  alleged  on  her  part*  wafe  good  against 

QDBSTIOK  .  /  *  ^  J-x  J  •        .  . 

oFcoMPBTi-  aimple  contract  creditors,  and  against  subsequent 
*w^n^"rb-  ®P^c'^J^y  creditors*  So  that  this  was  in  fact  a  ques« 
DiTORs.  lion  between  creditors.  If  the  demand  was  volun^- 
'^ulL^tion'u-  ^^y*  it  could  not  be  set  up  against  bona  Jide  cre^^ 
twecn  credit-  ditors.  The  direction  of  the  Master  of  the  Rolls 
cMcofaiiyob-  was  therefore  quite  of  course,  as  the  assets  could 
^^^d^^oT'"^-  ^^^  ^  distributjcd  without  inquiry  if  any  objection 
sets  could  not  was  made.  Even  if  the  11,000/.  had  been  actually 
titb^  withi  ^^  ^h^  hands  of  the  representatives  of  Mr.  Chamney^ 
out  inquiry,  jf  the  objection  were  suggested,  the  debts  ought  not 
to  have  been  paid  without  inquiry. 

The  Chancellor  seemed  to  have  thought,   that 
there  was  not  sufficient  evidence  of  a  want  of  valu- 
able consideration  ;  but  he  differed  from  him  there> 
The  only  con-  as  the  only  consideration  appearing  in  evidence, 
MrbgTe^^  was  her  having  lived  with  Graham  in  a  certain  si- 
dence  was  a     tuation  which  the  law  did  not  admit  as  a  valuable 
consideration.    The  surrender  on  her  part  was  ad- 
*       mitted  y  and  then  it  was  said,  that  she,  by  giving 
up  her  former  rights,  had  given  a^  valuable  con-- 
sideration  for  the  new  annuities.    That  point,  how- 
ever, was  open  to  her  before  the  Master.    It  was  no 
reason  against  an  inquiry,   which   was  quite   of 
course.     He  thought,  therefore,  that  the  ChanceU 
Ior*8  decision  on  that  point' ought  to  be  reversed. 
Lord  Eldon  (Chancellor.)     He  agreed  in  sub- 
_^    . .    .      stance  with  what  bad  been  said  by  his  noble  and 

Theobjection,  / 

that  valuable  learned  friend.  A  great  deal  of  argument  had  been 
ha?been^^ea  ^scd,  to  show  that  the  Respondent  had  given  a  va- 
by  Respond-    luable  Consideration.     That   was  entirely  out  of 

cnt,oughtto        _  •  f       .  1  t  •  J 

We  been       placc ;  as  that  objection  ought  to  have  been  made 
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upoii  exception  to  the  report.  The  only  question  Junei4,i8i3« 
here  was.  Whether  there  was  any  ground  for  in-  ^*— -v— ^ 
quiry  ?  and  he  tfiought  there  was.  of  compbti^ 

TIOW  BB- 
TWEEK  CtLM* 

It  was  accordingly  ordered  and  adjudged,  that  ditors. 
the  decree  of  the  Court  of  Chanc^^  14th  Novcm-  made  on  cx- 
ber,  ldo6,,yar}'ing  the  decree  of  the  Master  of  the  i^sie^sRe^ 
Rolls,  23d  October,  1805,  be  reverted,  &c.  E^re-il*^** 


Agents,  OnniSy  Oddis,  and  Forstbr« 


no  reason 
agatntt  in« 
quiiy. 


SCOTLAND. 

AfPEAL  FROM  THE  COURT  OF  SESStO^^T. 

Sharp  and  others — Appellants. 
Bury  and  others — Respondents. 

Insirumenta  noviter  reperta  not  a  ground  for  setting  aside  a  Mayi7«  isis. 
decree  arbitral ;  especially  if  the  want  of  timely  discovery  <— ^^^   —  / 
has  been  owing  to  the  negligence  of  the  party  desirous  ot  fojicb  a«d 
setting  it  aside.  mfect  of  a, 

DECRBB  At.T 
BITIUL. 

JLH£  Appellants,  merchants  in    Glasgow,  pur-  Aagtiit,i799. 
chased  from    the   Respondents,  calico-printers  in  2Sho5byR«». 
Manchester,  goods  to  the  amount  of  67 041.  I3i»  pondenti»to 
11^.,  to  be  paid  in  bills  at  nine  months.    The  ^eUanu.  ^ 
goods  were  m^de  up  in  two  parcels,  and  the  one 
sent  to  Liverpool  for  the  purpose  of  being  shipped 
fi>r  New  York,  the  other  to  Glasgow  to  be  sent  to 
the  West  Indies.    An  invoice  and  box  of  patterns 
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Uxj  \7,t9\s.  was  f;ent  with  each  of  the  parcels.  The  destinatioii 
^""""'^'^-^  of.  the  parcel  sent  to  Glasgow  was  altered,  and  th^t, 
EPPKCT  OP  A  likewise,  was  exported  to  NeW  York,  In  the  mean 
•rTRAL.  ^*"  time,  the  affairs  of  the  Appellants  having  become  em- 
Sequestration  barrassed,  a  sequestration  was  awarded  against 
ofihe  App^l-  *^^?"*  The  trustee  upon  their  estate  refused  ta 
bnu.  Refusal  rank  the  Respondents  as  creditors  for  th^  full  price 
Respondente  of  the  latter  parcel  of  goods,  in  consequence  of  a 
fol7*^t^*'o/^'^  representation  from  the  agents  for  the  Appellants  at 
the  goods,  on  New  York,  that  these  goods  jvere  deficient,  both 
ibat^i^bey  had  '^  quantity  and  quality,  to  the  description  of  goods 
Veen  found  de-  ordered;  and  specimens  were  sent  home,  in  con- 

BCtentinquan-  .,  .■  ' 

itty  and  qua-  firmation  of  this  representation.  The  whole  matter 
TThic  matter  ^^^  submitted  to  arbitration,  and  the  arbiters,  con- 
•obmitted  to     ceivine  that  the  specimens  were  not  properly  au- 

•rbitration,  .^  •  ,      ,     .       .  ,  •       ,  •      #• 

and  a  d«cree     thenticated,  pronounced  their  decree  arbitral  ni  fa- 
wu"of"he*"    v^"^  of  the  Respondents  ;  who  were  in  consequence 
Respondents,    ranked  for  the  invoice  price  of  the  goods,  and  paid 
Recall  of  8^'  some   dividends.     The  Appellants,   thinking  that 
^ucstration.      tj^gjr  affairs  began  to  wear  a  better  aspect,  proposed 
to  their  cr6dito/s  to  give  them  bills  payable  at  four 
different  dates,  at  the  rate  of  twenty  shillings  in  the 
pound,  if  they  would  consent  to  a  recal  of  the  se- 
questration.    The  creditors  agreed,  and  the  seques- 
tration was  recalled. 
Feb.  1805;  Two  of  the  bills  given  to  the  Respondents  were 

fiisetopavthc  paid,  but  payment  of  the  other  two  was  refused;  and 
*lven'roRe!  Jc^^^s  of  horning  having  been  consequently  raised, 
spondentSf       and  a  charge  given,  the  Appellants  presented  a  bill 

and  endeavour      /•  j       •       i  ^'  r        j      ^-  x» 

to  set  aside  the  ^^  Suspension,  and  raised  an  action  ot  reductron  ot 
decrcearbiiral,  ^[^^  decree  arbitral.     The  ground  upon  which  the 

on  ground  of  .  . 

new  evidence  Appellants  rested  their  case,  was  that  of  in^ttu* 
bo«»  wbich    ^^^t<i  noviter  repertdf  and  these  consisted  of  %b% 
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box  of  specimens  onginally  sent  by  the  Respon4ents  May  17*  isis. 
with  the  goods,  which  box  had  been  aH  along  in  ^~*v— ^ 
the  possession  of  one  of  the  Appellants ;  and  two  eff&ct  of  a 
boxes,  containing  patterns  taken  from  the  goods  in  j^^'  ^*' 
New  York,  «nd  certified  by  the  magistrates  of  that  had  been  for 
place,  which  had  been  in  the  possession  of  one  who  ^ore  in*tbeir 
acted  as  assistant  to  the  trustee  upon  their  estate,  for  own  posses- 
nearly  six  years  (as  the  Respondents  alleged)  be-  oftheusistant 
fore  they  were   brought  forward.     The  tin  boxes  J^^«>'^««- 
sent  from  New  York  contained  authentic  certificates 
of  the  goods  being  overcharged ;  the  patterns  in  the 
other  box,   it  was  stated,  corresponded  with  the  in* 
voice  prices.    The  Lord  Ordinary,  and  the  Court  of  LardOrdintnr 
Session,  decided  in  favour  of  the  Respondents,  and  Seasion  decide 
the  Appellants  appealed  to  the  House  of  Lords.  r J^«L 

The^  Respondents  contended,  that  this  decision 
ought  to  be  afiirrbed  principally  on  two  grounds: 
(always,  however,  denying  the  equity  of  the  AppeU 
lant*s  case:)  1st,  That  the  plea  of  instrumentum 
noviter  veniens  ad  notitiafn  was  not  admissible 
to  the  efiect  of  setting  aside  a  decree  arbitral. 
2dy  That,  even  if  the  decree  had  been  less  powerful 
in  its  nature,  the  conduct  of  the  Appellants  and  the 
trustee,  who  had  acquiesced  under  it  for  a  long 
time,  and  acted  upon  it,  would  have  had  the  e£fect 
of  completely  establishing  it  by  homologation. 

In  regard  to  the  first  point,  it  was  stated,  that, 
by  the  law  of  Scotland,  a  decree  arbitral  was  re* 
garded  in  the  lightof  a  judicial  sentence,  proceeding 
upon  the  consent  of  the  parties  who  entered  into 
the  submission,  to  acquiesce  in  the  final  determina^ 
tion  of  the  arbiters.  Such  decree  arbitral  may  be 
set  aside,  if,  proceeding  upon  a  limitted  and  special 

VOL.  I.  a 
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May  i7»  1813.  submission,  it  travels  beyond  that  aufhority,  ultra 
''~''"v'"~*^  mres  compramissi ;  in  the  present  case  the  submis- 
EFFECT  OF  A  sion  was  of  the  most  ample  latitude,  comprehending 
f!5j^"^*"  all  matters  in  difference  betwixt  the  parties;  and. 
Argument  as  accordingly,  it  is  not  pretended  against  this  decree, 
o^adccree*'  *^^*  ^^ arbiters  have  in  any  respects  exceeded  their 
«j^itral.-.Ar.  authority:  but  it  is  no  ground  for  setting  aside  by 
lation,  1^"  reduction  a  decree  arbitral,  that  it  may  be  shown, 
^^^'  **•  upon  the  merits  of  the  question  in  dispute,  to  be  an  CTi* 

roneous  or  unj ust  adj udication.  This  has  been  ^ttled 
in  the  law  of  Scotland  by  express  enactment.  Among 
the  Articles  of  Regulation  df  1 6^5,  whioh  were  set- 
tled by  Commissioners  appointed  by  the  King, 
under  the  authority  of  anAct  of  Parliament,  and 
which  have  therefore  the  full  authority  of  a  statute, 
there  is  one  upon  the  subject  of  decrees  arbitral^ 
sect.  *lby  in  the  following  terms ;  viz.  "That,  for  the 
'^  cutting  off  of  groundless  and  expensive  pleas  and 
"  processes  in  time  coming,  the  Lords  of  Session 
^*  sustain  no  reduction  of  any  decree  arbitml  that 
**  shall  be  pronounced  hereafter  upon  a  subscribed 
"  submission,  at  the  instance  of  either  of  the  parties 
*^  submittersy  upon  any  cause  or  reason  whatsoever^ 
"  unless  that  of  corruption^  bribery  ^  or  falsehood^ 
^*  to  i>e  alleged  against  the  Judges  Arbitrators  who 
*^  pronounced  the  same.*' 

The  Act  of  Regulation  has  received  complete 
effect  from  the  Court  of  Session,  wherever  any 
question  has  arisen  upon  it-  Thus,  in^thecaseof 
irs4.Dec.is.  Hardiev*  Hardie,  it  was  found,  that  to  allege 
p^di.^^*'^*  that  the  arbiters  had  decided  upon  grounds  which 
were  pot  true  in  fact,  was  no  relevant  ground  of 
suspension;  the  exception  of  ^ikehood  in  the  oct^ 
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Inegarding  only  the  falsehood  or  forgery  of  the  sub-  May  17,  is  13. 
jcnission,   or  decree  arbitral.     And  again>  on  l!ith  ""^ v-*-^ 

'T^  1  ,-^  -^  1       '•!      I  1     '.  •  PORCE  AND 

X^ecemper,   1739>   it  was  decided^  that  a   minor  effect  of  a 
being  cap^ble^  wit^i  consent  of  his  curators^  to  enter  ^j^^^l  ^*" 
into  a  $qbmi8sion»  .may  not,   when  of  age,  plead,  Williamson?. 
that  facts  were  held  to  be  true  by  the  arbiters  when  d5cl  Vol  III. 
they  were  not  so.  p-  37. 

qA^  Of  homologation,  it  was  observed  by  Mr.  £rskine»b.s. 
£rskine,  that,  "  jts  to  all  obligations  arising  from  as  to  effect  of 
**  contract,   that   though  they  labour  under  legjil  ?^^  ?^  ^^""^ 
"  nullities^  they  may  become  effectual  by  the  poste- 
*^  rior  apprpbatory  acts  of  the  granter,  or,  in  the 
^*  style  Qf  our  law,  by  acts  of  homologation ;  for, , 
'^  jlince  it  imports  not  whether  the  consent  essential 
*^  to  contracts  be  expressed  by  word,  writing,   or 
♦*  ihcts,  not  whether  it  be  given  at  the  time  of  enter- 
"  ing  into  them,  or  afterwards,  every  act  done  by 
'''the  grafter,  after  their  date,  which  implies  appro^ 
''  bation,  supplies  the  want  of  an  original  leg^l 
"  consent;^  and  that  this  doctrine  is  applicable  to 
the  present  case,  their  Lordships  would  at  once  be  sa- 
tisfied, from  an  ancient  decision  precisely  in  point« 
*' .  Ane  decrete-arbitral  beand  given  be  Jugeis  Arbiteris  Diet.  Vol.  I- 
"  chosen  betwix  twa  parties,  gif  efter  the  geving  ^*  ^^^' 
*'  thairof,  ony  of  thame  has  ressavit  ony  thing  con- 
^  tenit  thereintill,   or  done  ony   deed    by  virtue 
"  tlviiof)  he  may  not  thairefter  reclame  thairfra ; 
"  because  he  homolgatis  and  ratifyis  the  bajll  de- 
'*  Crete,  be  fulfilling  of  ony  pairt  thairof,  albeit  the 
'^  samin  be  never  so  littill."    Diet.  Vol.  L  p.  377. 
Balfour,  voce  Arbitrie,  No.  30.  p.  41 6. 

On  the  part  of  the  Appellants,  it  was  admitted,    ' 
that  a  decree  arbitral  could  not  be  opened  up  mefcly 
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on  the  ground  that  a  wrong  decision  had  been  given 
on  the  merits ;  but^  in  the  present  case,  they  eon- 
tended^  that  there  ^m  a  point  upon  which  it  was 
obvious  that  the  arbiter^  had  .been  completely 
misled^  or  deceived^  by  the  Respondents,  in  regard 
to  the  quality  and  quantity  of  the  goods,  as  clearly 
appeared  from  the  certificates  sent  from  New  York ; 
snd  ^hat  this  was  a  ground  for  opening  up  the 
decree.  The  Appellants  had  recovered  evidence 
which,  as  they  alleged,  fully  proved  the  inferiority 
of  the  goods  furnished,  as  compared  with  the  spe- 
cifications in  the  invoice,  and  the  patterns  originalTy 
sent ;  and  instrumentum  noviter  repertum  had  al- 
ways been  considered  as  sufficient  ground  for  open- 
ing up  the  most  solemn  and  final  judicial  procedure. 
The  Appellants  likewise  denied  the  homologation. 
They  h^d,  indeed,  granted  bills  to  the  Respondents, 
for  payment  of  the  balance;  but  that  they  had 
been  obliged  to  do,  by  the  terms  upon  which  the 
sequestration  had  been  recalled. 


The  Lord  Chancellor.  The  Appellants*  case  ap* 
peared  to  him  to  amount  to  this,-rTbat  they  had 
not  chosen  to  make  use  in  proper  time  of  evidence 
which  they  had  in  their  own  possession. 

Judgment  of  the  Court  of  Session  affirmed,  with 
100/.  costs. 

Adaf/$  and  Leach,  Counsel  for  Appellants ;  JRo* 
ffdlltf  and  Horner j  for  Respondents. 


Ageats  for  Appellants,  Spomswoon  e  and  RoBBRTSOir, 
Agent  for  Respondent,  RicsAansoN* 
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SCOTLAND. 

APPSAL  FROM  THE  COURT  OF  SESSION^ 

Scotland — Appellant. 
Mercer — Respondent. 

Mercer  purchases  an  estate  held  in  feu,  with  chtuse  of  pre^  Juntsi^isi?. 
eoiptiOQ  in  favour  of  the  superior,  under  P^iudhr  of  nullity  of    ^s— -^^-^"-^ 
the  sale  and  irritation  of  tlie  feuar's  right.    T^  purchaser  cASBOfSALB 
in  open  Court  consents  to  take  the  estate  without  the  usual  o'  bstatb 
warrant.    The  sale  sustained.  ""''^  ""• 

•»«<«<  J .       A  M^  a»«^  AUDMuuvv*  WITH  CLAU8B 

_    .  OP  PRB-EMP- 

■•  TIOK  Xtf  FA- 

TVOUR  OF  8C« 
HOMAS  SCOTLAND,  the  Appellant's  father  '"^^«*  »^- 
lyas  owner  of  a  small  estate  oalled  Craiglaw^  m  oFxruLLrrr 
Perthshire,  held  in  feu  of  the  family  of  Aldie,  of  ?'r^t/4io" 
which  Miss  Mercer,  Lord  Keith's  daughter,  is  the  °'  fbuar's 
representative.  This  property,  the  Respondent^  the  August  1795. 
factor  on  the- Aldie  estate,  agreed  to  purchase  as  TheRe«ix>nd. 

--       %  tT   *.t  1-.        i*  1       cnt,  as  trustee 

trustee  for  Lord  Keith^  and  a  mmute  of  sale  at  the  for  Lord 
price  of  1100/.  was  accordingly  drawn  up  on  un-  ^^^^'i^"'* 
stamped  paper,  signed  by  Thomas  Scotland,  and  wtateofCraig- 
attested  by  Mr*  James  Keay,  a  respectable  Solici-  Appeliain's 
tor,  and  another  witness  and  kept  by  the  purchaser.  ^**^^' 
This  contract  was  executed  in  August  1 7^5,  the  ' 
Respondent  paying  down  100/.  of  the  price. 

The  Appellant  having  heard  of  his  father^s  inten-  The  Anpcl- 

tion  to  sell  inhibited  him,  and  raised  an  action  in  hi"fa,hcr|" mi 

the  Court  of  Session,  for  declaring:  his  own  richt  »i8«  action  of 


as  having  the  fee  vested  in  him  ;  his  father  being,  sale  on 
as  he  alleged,  merely  a  tenant  for  life.    This  action  ^e?n  h'irascif, 
was  depending  at  the  time  of  the  contract,  and  was  <<»missed 
finally  di3mi3sed  only  in  179S.    During  the  whole        ' 
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June2ij8i3;  process  nothing  was  said  respecting  any  mental  in^ 
^"""■v—^   capacity  of  his  fether. 

OP  ESTATE  On  examining  Scotland*s  title  deeds  another  dif^ 

vrvvH  CLAUSE  Sculty  occurrcd :  it  was  discovered  that  by  the  ori» 
OP  PRE-EMP-    ginal  grant  or  feu  charter  of  the  lands  of  Craiglaw^ 
YOUR  OF8U-    to  Scotland's  ancestor,  which  was  dated  in  I7II9  it 
DKR'priA'LTT  ^^^  dcclarcd  "  not  to  be  lawful  to  the  feuar  to  sell 
OP  NOLLiTY    *^  or  convey  the  lands  so  feued  to  any  person,  with'. 
iRRfTATioir    ^^  out  first  making  an  offer  to  tlie  granters  of  £he 
r'/ht  ^" "     *^  feu,  or  their  successors ;  and  upon  their  paying 
Clause  of  pre-  "  ^^c  valuc  thereof,  which  had  been  paid  by  them 
fcu'-'chaier     *'  ^^^^^  ^®  ^^  merks.  Of  33/.  6s.  6d.  sterling)  the 
in  favour  of     *^  fcuar  should  be  obliged  to  denude  (diyest  himself) 
•upenor.         ^^  j^  ^j^^j^  favour.     Or  if  the  feuar  should  sell  and 
'*  convey  without  making  such  offer,  then  the  feii 
**  right,  or  any  deed  granted  by  the  feuar,  should  bd 
'*  void  and  null.''     And  this  proviso  was  repeated 
in  the  instrument  of  sasine  following  on  the  feu 
charter,  and  in  the  subsequent  investitures. 
Famhaanon         ^  question  on  a  similar  case  was  depending  in 

V.  Keav.  FaC.      ,       ^^  r  r.        •  11  t  ^        .      ^ 

Coll  1800.      the  Court  or  fSessiou<r-wnetner  such  a  proviso  was 
available  against  a  purchaser- from  the  fcuar,  and  it 
Conveyance     ^yas  deemed  advisable  to  postpone  the  enforcing  of 
aodwhy?'       ^^e  contract,  Jst,  Till  the  termination  of  the  Ap- 
pellant's above-^mentioned  action,  and  2dly,  Till  the 
decision  of  the  case  in  question,  as  this  might  be  of 
material  consequence  in  fixing  upon  the  proper  mer 
thod  of  conveyance. 
Death  ofold        In  August  1801,  old  Scotland  died,  upon  which 
J 80 1* before     ^^^  Appellant,  as  heirratrl£|w,  brought  an  action  in 
^T^T^^'r    the  Court  of  Session,  calling  for  the  production  of 
rediioiLon  of    the  minute  of  sale,  and  concluding  that  it  should  be 
•a^cby  Appel-  i-gduced  on  these  grounds:  1st,  That  there  Vvas  hnX 

I 
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one  copy  of  the  minute  or  conti^ct,  which  was  all  Junesi,i8i^ 
along  retained  by  the  Respondent,  who  having  it  '— ~v-— ^ 
tbuain  his  power  to  cancel  or  destroy  it,  might  con-  op  bstatb 
sequently  put  an  end  to  the  bargain,  when  he  ^ithclauw 
thought  fit,  ifvithout  the  knowledge  or  consent  of  of  prb-bmp* 
Thomas  Scotland,  whereas,  by  law,  one  party  can*  vour  of  so- 
not  be  bound  in  a  mutual  contract,  while  the  other  '*"'^*'  "** 

^^  DER  PElTALTx 

is  free.  2dly,  That  the  minute  was  elicited  and  im-  op  nullity 
petrated  by  the  Respondent,  through  circumvention  iRRi^ATioy 
on  his  part,  and  facility  on  the  part  of  the  grantor,  opt»uAR*8 
without  any  enerous  or  just  cause,  and  to  his  great 
hurt  and  enormous  lesion^  the  sum  pretended  to  be 
stipulated  as  the  price  of  the  lands  being  totally  in«> 
IMlequate  to  the  value,  and  Thomas  Scotland  being 
at  the  time  of  the  pretended  sale,  and  long  b^r 
fore^  so  weak  in  mind  and  intellect,  as  to  be  inca«> 
pable  of  knowing,  entering  into,  or  concluding  a 
transaction  of  that  importance ;  and  3dly,  That  it 
was  the  understanding  of  the  Respondent  himseU^ 
that  there  was  no  bargain  concluded,  and  the  pr^ 
tended  minute  of  sale  was  good  for  nothing,  as  was 
evident  from  the  Respondents  conduct,  in  letting 
Scotland  continue  in  receipt  of  the  rents,  and  in  his, 
the  Respondent's,  character  of  factor  for  the  supe- 
rior, taking  payment  from  Scotland  of  the  feu  du* 
ties. 

The  Appellant,  having  by  appointment  of  the 
liOrd  Ordinary,  given  in  a  condescendance  offering 
to  prove  the  facts  alleged  in  his  reasons  of  reduc* 
tion,  and  a  proof  being  allowed,  several  witnesses  • 
were  examined  as  to  the  state  of  old  Scotland's 
mind,  and  the  value  of  the  land  at  the  time  of  the 
bargain.    The  evidence  was  contradictory,  but  the 
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Joiift9M8i3.  Court  appeared  to  be  of  opinion,  that  the  imbeci* 
^'^^^^'^"^  lity  and  lesion  were  not  safficiently  made  out,  and 
OF  BSTATB  that  if  the  Respondent  would,  at  the  bar,  agree  to 
With  cjlaIjsb  discharge  his  claim,  of  repetition,  in  the  event  of  the 
oFFRB-BM^'  superior's  evicting  the  lands,  it  would  render  the 
▼ouiLOF.au-    bargain  sufficiently  equal,  and  defeat  the  Appel- 

SBt^BwilLTT  ^^'^^^  P^®*  ^P^^  ^^^^  ^^*^*    '^^  *^^*  ^^®  Respondent 

^  vuLLiTT    consented,  and  the  following  minute  was  given  m  : 

xRiiiTATiow    **  George.  Joseph  Bell,   for  the  Defender,  stated^ 

aio^Hr"^      "  *^'  *^  Defender  all  along  considered  himself 

^'  bound  by  the  minute  of  sale,  under  reduction,  to 

''  implement  the  bargain  in  the  terms  of  that  deed, 

'^  and  that  he  did  ilot,  nor  does  he  now  consider 

*^  himself  entitled  to  any  claim  whatever  against 

"  Thomas  Scotland  or  his  heirs,  upon  the  warran- 

^  dice  in  the  minute,  in  consequence  of  any  efiect 

'^^  which  might  have  been,  or  which  may  at  any 

**  time  hereafter  be  given  to  the  clauc^  of  pre^mp- 

'*  tion,  in  favour  of  the  superior  of  the  lands  in 

«  question  contained  in  the  charters  thereof.*' — ^The 

j5cc.5jjso6.   Court  then  pronounced  the  following  interlocutor: 

tiondeeidctrn  ^' The  Lords  having  resumed  consideration  of  this 

B^iwndfpt?    **  process,  and  advised  the  state  thereof,  testimonies 

'*  of  the  witnesses  adduced,  writs  produced,  and 

^^  a  minute  now'  given  in  by  the  Defendant,  and 

^'  heard  counsel  further,  repel  the  reasons  of  re* 

"  duction,  assoilzie  the  Defender,  &c/'     From  this 

Appeal  to  the   decision  the  Appellant  appealed  to  the  House  of 

^"^  Lords. 

Sir  S.  RomWy  and  Mr.  Brougham  (for  the 
Appellant.)     Tliey  submitted,  1st,  That  the  pre- 
jffoaderance  of  evidence,  as  to  the  imbecility  and  in- 
4 
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adequacy  of  price,  was  in  favour  of  the  Appellant,  Junef  i.isis. 
2dly,  That  the  lesion  under  the  clause  of  pre-emp-  ^'"■^-v-— ' 
tion  was  enormous,  amounting  to  a  forfeiture  of  the  op  botatb 
whole  of  fcicotland*s  real  property;   and  thp  Court  ^^th"Id8« 
of  Session  must  have  been  convinced  of  this,  when  o?  prs-bhp- 
they  prevented  the  purchaser  from  having  recourse  tour  op  su- 
to  Scotland  or  his  heirs  for  compensation,  in  the  ""°**  ^J'' 
event  of  the  superior  claiming  the  forfeiture.    It  opkullitt 
was  no  sufficient  reply  to  this,  to  say  that  the  con-  ^r'tatio? 
tract  was  rendered  more  equal  by  the  release  of  the  ®'  moar*« 
warranty.    The  question  was.  Whether  at  the  time  it 
was  entered  into  the  contract  was  not,  to  use  the  words 
of  Lord  Thurlow  in  a  less  clear  case,  such  as  would 
fMke  any  man  in  his  senses  stare  to  hear  it  mentioned? 
3dly,  That  the  contract  was  never  completed,  or 
was  abandoned  by  both  parties  in  Scotland's  life- 
time, no  possession  having  ever  followed  upon  it, 
though  Martinmas,  1705,  was  the  term  of  entry  de- 
clared in  the  minute,  and  Scotland  having  from  the 
time  of  the  execution  of  the  minute  of  sale,  up  to 
the  time  of  his  death,  six  years  afterwards,  acted  as 
the  owner,  and  the  Respondent  having  levied  the  feu 
duties  in  the  usual  manner.    It  was  also  stated,  as 
evidence  of  inequality  or  circumvention*  that  there 
was  only  one  copy  of  the  minute  of  sale  which  re- 
mained with  the  Respondent,  and  gave  him  an  op- 
portunity of  enforcing  the  contract  or  not  as  he 
thought  fit ;   and  also  that,  on  the  death  of  old 
Scotland,  his  widow  had  broken  open  his  desk,  and 
given  the  Respondent  what  papers  he  chose. 

Messrs.  Adams  sen.  andjun.  (for  the  Respon- 
dent)    1st,  The  Appellant  had  totally  fiiiled  in  the 
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JuM9f,\M3.  attempt^  to  provte  the  mental  incapacity  of  his  &« 

'^*~N''*— ^  ther  or  the  inadeqnacy  of  tfie  price.    The  direct 

OF^STATB  contrary  had  been  pnwed  in  bod»  particulara,  and 

HBLD  FBu,  ^^11  \f  fj^Q  latter  had  been  proved^  inadeqaacy  of 

WITH  CLAUSB  .  T  .  ■  ■ 

Of  PRE-BMP*  pnce  was  no.  reason  for  setting  ande  the  coDtiacI^ 

To^'^^'tT-  apposing  Scotland  to  ha¥e  been  in  full  poeaeation 

pitRioii,  UN-  Qf  iiig  mental  iacultiea.    ^y.  The  danse  of  prer^ 

'  orsrT7i.LiTT  emplion  induced  no  forfeiture,  and  in  proof  of  ttua 
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they  cited  the  act,  20  Geo.  2,  cap.  50,  and  the 


oPFBtARs  of  FarqhuarMn  v.  Kcay.  But  suppose  it  had, 
Fac.  Cdl.  ^^  ^^'  would  have  fallen  not  on  Scotland  but  on 
laoo,  the  purchaser,  who  must  have  had  notice,  and  en* 

Vtat  emptor^  3dly,  There  was  no  abandonment, 
but  merely  a  delay,  the  reasons  for  which  were 
sufficiently  explained*  With  respect  to  the  fact 
tiiat  there  was  only  one  copy  of  the  minute  of  sal^ 
nothing  was  m<»re  common  than  to  rest  on  one  sndi 
copy  where  the  parties  had  confidence  in  each  other ; 
and  in  the  present  case  it  was  t^e  only  evidence  of 
the  Respond^t  haying  p<ud  down  100/.  of  the 
price.  As  to  the  breaking  open  the  deik,  the  Ap» 
pellant's  own  witnesses  proved  that  the  Respondent 
took  nothing  except  a  lease  and  plan  of  the  estate. 
JimeS5,i8is.  Ordered  and  adjudged  that  the  appeal  be  dis* 
missed,  and  the  interlocutors  complained  of  af* 
firmed. 

Agent  for  Appellant,     Camfbeli., 
Agent  far  Respondent,  QnhiMB%. 
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IRELANt). 

Batbbcan — appellant. 

OuviA^  Couiitesif  of  Rosn — Respondent. 

DiyliiA  leaves  her  tiusbanJ's  (Bateman's)  fiouse,  commences  a  f^,  t((,  liit^ 
aait  in  £ccldrfftsf}eal  Cotfit  ftir  divorce,  and  files  a  Jffill  in  ,    j 

Chdnc^fy  feir  paymeilt  of  her  separate  itnDttity,   All  matters  ^  reconci- 
in  difference  referred  to  arbitration ;  and  the  award  made  a  liatjon  ov 
jrule  of  Coiin  by  consent.  Etatenian^  the  husband,  obtains  an  married 
order  of  Court,  wWtb,  ^ithdut  setting  aside  the  aivard,  "^**'*'  ^^J 
partly  does  away  the  effect  of  it,  by  which  means  the  records  R^Tiow'Kil 
of  Court  are  made  contradictory.  Bateman,  upon  this,  takes  tirbly  ©aaf 
possession  of  a  house  which  the  award  had  given  to   his  away  trs 
Wfe,  arid  she  goes  thete  to  pmteet  her  property.    Bate-  tmcr  or  itj 
knan  then  pteleods  a  feev^nciliation,  and  takes  an  excep* 
tion  to  suit  in  Ecclesiastical  Court  on  that  ground  -  but 
exception  disilllowed.     Olivia  files  another  bill,  praying 
benefit  of  award :    catk^  comes  before  Lord  Hedesdale^ 
who  receives  sentence  of  Ecclesiastical  Court  as  admissiblct 
but  n  t    conclusive,   evidence  of  non-reconciliation,  and 
decrees  according  to  prayer  of  bill.    Chancellor  states  ge* 
Beral  doetrine  to  be  clear,  that  reconciliation  after  s^para* 
tion  entirely  does  away  the  effects  of  it ;  but  here  no  recon* 
ciliation.    Lord  Uedesdale's  decree  affirmed. 


J.  HE  llespondent  upon  the  death  of  her  husband, 
the  Earl  of  Rosa,  in  1764,  became  entitled  for  life 
to  the  estate  of  Castle  Ciore,  in  the  county  of  Ty- 
rone which  had  been  devised  to  her  by  the  will  of 
her  iuther,  dated  12th  October,  1737  ;  and  also  to 
an  additional  annuity  of  500/.  secured  on  the  Earl 
of  Rosses  estate.     On  the  8th  October,  1770,  the  Marritgeof 
Respondent  and  Appellant  intermarried;   and  on  enlandAp.* 
the  28th  May,  1777,  the  Appellant,  in  pursuance  of  ^[f"/^^7 
marriage  articles  to  ths^t  effect^  conveyed  the  Gastle  Separate  an* 
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pute referred 
to  arbitration. 


inward. 
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Gore  estate  to  trustees^  to  secure  to  the  Respondent 
a  separate  annuity  of  500/.  by  way  of  pin  money ; 
and  about  the  same  time  conveyed  in  trust  for  her 
during  life^  after  his  decease^  a  house  which  he  had 
purchased  in  Granby-row^  Dublin^  subject  how- 
ever to  a  mortgage  to  Lord  Farnham. 

Differences  having  arisen  between  the  parties^  the 
Respondent  in  1780  instituted  a  suit  for  divorce  and 
alimony  in  the  Spiritual  Court;  and  in  1781,  by 
her  next  friend^  filed  a  bill  in  Chancery  against  the 
Appellant^  statipg,  that  he  had  n^lected  to  pay  the 
incumbrances  on  the  estate  and  the  Respondent's 
pin  money ;  and  praying  among  other  things  for  an 
account  and  payment  of  the  arrears  of  her  annuity 
and  for  a  separate  tnaintenance.  The  Appellant^  by^ 
his  answer^  alleged,  that  he  had  been  induced  to 
give  her  so  large  an  annuity  by  &lse  representations 
as  to  the  income  from  her -estates:  and  in  June^ 
1 7  82,  filed  a  cross  bill  praying  an  account  of  various 
articles  of  value,  stated  to  have  been  taken  from 
him  by  the  Respondent,  who  had  left  his  house,  to 
which  the  Respondent  answered  that  she  had  a 
right  to  the  articles  in  question. 

In  June,  1784,  the  parties  consented  to  a  refer-* 
ence  of  all  the  matters  in  dispute,  and  on  the  1st 
July,  1784,  the  arbitrators  published  the  following 
award  :  '^  We,  the  arbitrators,  &c.  &c.  do  award,  that 
'^  John  Bateman,  Esq.,  the  Defendant  in  the  original 
*^  cause,*  do,  within  one  month  from  the  date  hereof, 
'^  convey  to  a  trustee,  to  be  named  by  Olivia  Countess 
^*  of  Ross,  the  Plaintiff  in  the  original  cause,  the 
'^  mansion  house  and  demiesne  lands  of  Castle  Gore 
**  in  the  pleadings  mentioned,  and  the  furniture  in 
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'^  said  house,  as  also  the  term^  estate,  and  interest,  in  Fel>.  18,  isia. 
^^  the  house  and  premises  in  Granby  Row  in  the    ^'*— v— ^ 
'^  pleadings  also  mentioned,  together  with  the  fur-  liation  or 
"  iliture  thereof;   to  hold  said  house  and  demesne  ^^^^^^^j^^ 
*^  lands  fre^  from  quit  rent  and  all  other  incum-  tbr  a  skfa- 
•^  brances,  and  said  house  in  Granby  Row  free  from  tirbly  dobs 
"all  rent  and  incumbrances,  save  the  ground  rent  awaythb 
''  pajrable  thereout,   without  prejudice  however  to 
"  the  mortgage  thereof  in  the  pleading  mentioned, 
'^  to  said  trustee,  in  trust,  and  for  the  sole  use  of  the 
"  said  Olivia,  for  and  during  the  joint  lives  of  them 
'^  the    said   John   Bateman   and   Olivia  Countess 
'*  of  Ross,  provided  they  shall  live  so  long  separate 
'^  and  apart. — And  we  do  also  award,  that  the  said 
*^  John  Bateman  do  and  shall  likewise,  within  the 
^^  space  of  one  month  from  the  date  hereof,  granti 
'^  assign,  and  confirm,  to  such  trustees  as  the  said  - 
'^  Olivia  shall  nominate  for  the  purpose,  during  *the 
'^  joint  lives  of  them,  the  said  John  Bateman  and 
'*  Olivia,  provided  they  shall  so  long  continue  to 
*'  live  separate^  the  annuity  or  rent  charge  of  500/. 
"  chargeable  on  the  estate  of  the  late  Earl  of  Ross, 
"  as  and  for  the  jointure  of  the  said  Olivia,  in  the 
"pleadings  mentioned,  in  trust,  for  the  sole  and 
"  separate  use  of  the  said  Olivia.    And  we  award, 
"  adjudge,  and  decree,  that  the  said  Olivia  shall 
*'  yearly  and  every  year  from  the  first  day  of  June 
"  1787,  during  the  joint  lives  of  her  and  the  said 
"John  Bateman,  provided  they  shall  continue  to 
"  live  separate  so  longy  receive  out  of  the  rents  and 
'*  profits  of  the  Castle  Gbre  estate  in  the  pleadings 
*^  mentioned,  under  and  by  virtue  of  the  deed  of 
"  the  aoth  of  May   17779   in  the  said  pleadings 
'  ^^  mentioned,  the  sum  of  50/.  by  half  yearly  pay- 
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-^^  iMots ;  the  first  payment  tberepf  to  .be  uif^  otl 

^^  the  first  dajr  of  December,  .1787  ;  f^d  that  she  the 

t/umoiror    *^  Said  tOIi via,  or  her  trustees  in  said  deed  Q^med^ 

jIirsoks^ap-    "  ^^^^  *^^^^  ^^^  exercise  all  tbus  powers  for  ^eoovjery 

Ti|R  A  9BFA-     <'  .of  the  49id  tmni^ity  of  4Q/-  to  which  she  or  they  ^  of  . 

^uwLt  DOES   **  are  entitled  thereby,  jR?r  the  pao^e  qasy  vecovfity  «f 

AWAT  TH«^^   €c  ^^jg  aiinuity  of  500/.  in  naid  d^  .wd  in  the  pl^^ 

*    >^  IQgs  mioitioned.  Ar}A,yfiRi^a,^^,tJi0  dftring  moh 

^^  aepjuraiion  the  said  Olivia  and  her  trvstees  diall 

^'  not  be  at  liberty  .to  receive  zfxy  ^reati^r  sunn,  .aii« 

^'  nually  or  o^erwise,  QUt  of  the  <ftid  rents  of  the 

'^  Castle  Gore  estate  tender  said  doed,  than  said  an- 

^*  nuity  of  50/. — ^And  we  furtb^r  deqlare  and  awards 

*^  that  the. said  Qlivia  Countess  of  Jloss  .is  entitled  to 

''  detain  in  her  separate  possession,  free  fi^m  the  con« 

'<' troll  of  the  Mid  J(^n  Bateman,  during  the  tifne 

^^  f  he. and  the  nM  John  Baseman  ^haU  five  apart 

^^.frfitn  each  other ^  all  her  jewels,-*— And  wre  farther 

^  awards  that  the  said  Olivia  jihall>  within  .the  space 

'^  pf  one  fnofith  frpm  the  date  hereof,  deliver  to  the 

^^  flpid  John  Bateman  all  the  plate  bequeathed  by  the 

^^  will  of  her  father,  Hugh  Edwards,  Esq.  deceased, 

'^  and  now  in. her  possessions-^— And  we  further  order 

^'  and  award,  that  the  said  Olivia  Countess  of  Rosa 

'^  shall,  within  one  month  from  the  date  hereoi^  de-> 

'^  livser  up  to  the  said  John  Bateman  the.  wardrobe, 

^^.  wearing  a[4)arel,  and  ornaments  of  the  person^ 

'^  belonging  to  the  said  John  Batem^n,   hitherto 

'^.detained  by  her  tbe  aajd  Olivia,  .as  jn. the  plead* 

'^.  inga  mentioned ;   as  also , the  accopiits  and  •vonoh'^ 

^^ers  which  respect   a  coatest  subsisting  between 

'^1;he  said  John   Bateman    and  George    Semplei 

^^Esq.  ijn  the  pleadings  also  mention^.--'Aud  we 

*  ^^^^4^1*  f4i¥^^  and  award,  that  the  WKd  John 
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<^  Bateman  likewise  shall,  within  the  term  of  one  ^^.i6,iaip. 
*'  month  from  thendate  hereof^  deliver  up  to  the  said  ^••^y-"'"-^ 
''^Olivia  Countess  of  Ross  the    wearing  apparel^  maxio^qp 
^' wardrobe,  and  ornaments  of  every  kind,  belong-  ^^oks^ai^ 
^'  ing  to  the  said  Olivia  Countess  of  Ross,  which  tbr  a  sbpa- 
*'  have  been  hitherto  detained  by  him,  as  in  the  tirbuy  oom 
^' pleadinffs  ineationed^*-*And  we  also  award,  that  awaythb 
^^  the  said  John  Bateman  shall  also,  •within  one 
^'  month  from  the  <late  hereof,  perfect  to  a  trustee, 
*'  to  be  named  by  the  said  Olivia  Countess  of  Ross, 
^'  in  trust,  and  for  the  separate  use  of  the  said  OU-- 
*'  via,  one  bond,  with  warrant  of  attorney  for  cou- 
^^fessing  judgment  thereon,  for  seeuring  the  sum  of 
^^  300L  payable  with  interest  in  one  year  from  the 
''  date  of  die  said  bond,  and  that  he  shall  also,  at  the 
'^  same  time^  perfect  to  such  trustee,  in  trust,  and  for 
(he  separate  .use  of  the  said  Olivia,  two  oither 
bonds,  with  warrants  of  aittomey  for  confessing 
'^  judgment  thereon ;  the  one  for  securing  the  sum 
'^  of  400/.  payable  with  interest  in  two  years,  from 
^^  the  date  of  said  bond,  and  the  latter  for  securing 
^^  ai  like  principal  «um  of  300/.  payable  in  three 
'*  years  from  the  date  of  said  bond. — And  we  for* 
'^  ther  adjudge,  decree,  and  award,  that  the  said 
'^  John. Bateman  shall,  during  the  joint  lives  of  him 
*^  and  the  said  Olivia,  provided  the  separation  shall 
**  so  long  continues  enjoy  to  his  own  use  the  re« 
**  maining  part  of  the  rents  and  profits  of  the  said 
'*  Castle  Gore  estate,   subject    to    the  outgoings, 
^^  debts,    and    incumbruices    affecting    the     said 
•*  estate,  &c.** 

Theaward  was,  on  the  8th  December,  1784,  made  i784.  Awa(d 
a  rule  of  Court  on  the  consent  of  the  Six  Clerks  and  coarAy'con- 
Agents  for  the  respective  parties ;  and  by  an  order  '^°^^ 
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Feb.  i6,i8i8.  of  15th  July^  17859  the  Appellant  was  directed  to 
^'— >''*—*'  execute  certain  instruments  to  tsarry  it  into  execu- 
t»iATio«  Of  tion^  which  be  did.  He  soon  after  applied  to  the 
FBiTsovs^AP-  Cou/t  to  have  the  award  set  aside,  but  this  was  re- 
TSRASBpA.  fused.  Lord  Famham,  in  1787»  filed  his  bill  to 
TiKBLT  SOBS  foreclosc  the  premises  in  Granby  Row,  under  the 
tmcrroTiT  ^^^^S^  above-mentioned,  when  the  Respondent 
paid  the  mortgage  money,  and  had  an  assignment 
of  the  house  executed  in  trust  for  herself. 

In  1789  the  Appellant  made  a  second  applica- 
tion to  have  the  award  setaside^  but  without  suc- 
Marchi705.  cess.  In  March  1795^  the  Appellant  renewed  his 
pliMioKt*'^  application  to  set  aside  the  award,  when  the  Courts 
•Sawrt"**  ^^^^^^^  ^c^ti^g  ^ide  the  award,  directed  that  the 
without  set-  <^  Injunction  by  which  the  Respondent  had  been  put 
awud!'mak»  ^'  ^^  possession  of  the  demesne  lands  and  mansion- 
an  order  partly  a  house  of  Castle  Gorc,  and  Granbv  Row  house,  in 

domffaway  '  -^  .11 

theeffectaofit.  ^^  pursuance  of  the  award,  should  be  set  aside ;  that 
^^  the  Master  should  deliver  up  their  papers  to  the  re- 

Appellant,  in  ^^  spective  parties,**  &c.  In  consequence  of  this  order 

^hl^hir  of  Lord  Chancellor  Clare,  the  Appellant  resumed 

order,  taket  possession  of  the  Castle  Gore  mansion-housef  and 

Caatle  Gore,  the  Respondent,  hearing  of  this,  repaired  thither  to 

wtrepaimhl-  protect  her  property.     As  the  parties  now  resided 

ther  10  protect  in  the  Same  house,  the  Appellant  caused  an  excep- 

Jicr  property.       .  .  -  ,  ••ir«i.-i-/-f 

Appellant  ex-  tion  to  be  taken  to  the  suit  in  the  Spiritual  Court 
Scf^iasticLr  ^"  *^^  ground  of  re-union  and  reconciliation  be- 
Court,on  tween  himself  and  the  Respondent.  But  it  ap- 
unim  and7»-  peared  in  point  of  fact,  that  though  living  under  the 
but^hUdlSi.  ®*™®  roof  they  were  in  a  state  of  the  greatest  ani- 
lowcd*  mosity.     The  exception  was  therefore  disallowed, 

and  the  sentence  of  the  Ecclesiastical  Court  to  that 
.     effect  was,  upon  appeal,  affirmed  by  the  delegates. 
Cbaooefy  by     .    In  1797  the  Respondent  filed  another  bill,  pray« 
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ing  that  the  Appellant  might  be  compelled  to  abide  Feb.  i5,i8iar. 

by  the  awards  or  to   restore  to  her  the  property  ' v— -^ 

which  had  been  paid  for  out  of  her  separate  funds,  liation 
The  Appellant  answered,  that  the  award  was  not  ^fmarribd 

\*  '     ^  PERSONS  AP- 

conclusive  or  obligatory,  as  it  proceeded  on  the  sup-  ter  a  sepa- 

position  of  a  separation,    whereas  no  deed  of  se-  tirblydobs 

paration  had  been  executed,  and  no  sentence  of  se-  ^^^^  "^"^ 
'^        .  '  EFFECT  OF  rr. 

paration  had  been  pronounced  by  any  competent  Respondent, 

Court.     TJie  cause  was  heard  before  Lord  Redes-  ^""^^^^^  '^P* 

dale,  who  admitted  the  sentence  of  the  Ecclesiasti-  abide  by 

cal  Court  in  evidence  as  to  the  point  of  re-union ;  *^"'  ' 

and  on  the  l/th  March,  1804,  decreed,  that  the  Re-  March  i804. 

fcpondent  ought  to  have  the  benefit  of  the  award,  LoS^eJes- 

and  ordered  that  the  .Respondent  should  be  put  in  dale,  thai  Re- 

f. ,  ^  ,       •  -  «pondent  cn- 

possession  of  hei^  estates,  and  an  account  taken  upon  titled  to  bene* 
the  basis  of  the  award.  '  ^'  ^^*'^*'^- 

The  Appellant  endeavoured  to  protracit  the  pro- 
ceedings under  this  decree,  and  gave  in  a  list  of 
one  hundred  and  fifty -two  witnesses.    But  at  length 
a  sum  of  8,333/.  lis.  Qa.  was  reported  due  to  the  A  sum  of 
Respondent,  and  upon  hearing  on  the  report  and  found  due  to. 
merits,  the  same  was  ordered  to  be  paid  her  by  the  R«»pondcot. 
Appellant.     From  this  decree  of  March  1804,  and 
orders  undef  it,  the  Appiellant  lodged  his  appeal^  Appeal, 
and  contended  that  they  ought  to  be  reversed  : 

Ist,  Because  the  paper  writing  purporting  to  be 
an  award  is  the  basis  of  the  decree,  and  such  award 
is  void  for  tWb  reasons:  1st,  Because  the  subject 
matter  was  not  within  the  jurisdiction vof  the  arbi- 
trators :  and  2dly,  Supposing  the  subject  matter  to 
be  cognizable  by  an  arbitrator,  because  the  Re- 
spondent's next  friend  in  whose  name  this  suit  was 

VOL.    I.  R 
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Feb.  i6»i8i8.  instituted  was  not  a  pafty  to  such  arbitration^  and 
^-^■N''"— ^  cannot  be  compelled  to  obey  the  award. 
LiATfOK   '         3d,  Because  the  award,  if  originally  valid,  has  beoi 
mr^oks'af-    *^^id^d  by  *b®  subsequent  cohabitation  of  the  Ap- 
TBR  A  sEPA-    pellant  and  Respondent. 

TiRELYDOBs       3^,  Becausc  the  sentence  of  the  Ecclesiastical 
AWAY  THE      Court,  disallowing  the  exception  taken  on  the  ground 
of  re-union  and  reconciliation,  ought  not  to  have 
been  admitted  in  evidence. 

,Tbe  Respondent  on  the  other  hand  contended 
that  the  decree  and  orders  in  question  ought  to  be 
affirmed. 

1st,  Because  the  decree  of  1 7  th  March  1804  gives 
the  Respondent  the  benefit  of  the  award  made  be<- 
tween  her  and  the  Appellant  July  1,  1784,  founded 
upon  a  submission  executed  by  him ;  which  award 
was  not  only  confirmed  in  the  Court  of  Chanceiy  by 
the  Appellant's  consent  on  the  8th  of  December 
1784,  but  a  deed  was  actually  executed  by  him  so 
long  ago  as  22d  July  1785,  to  carry  the  same  into 
effect ;  and  the  said  award  was  never  questioned,  or 
attempted  to  be  set  aside  by  the  Appellant,  until  the 
28th  July  ]  789 ;  a  period  of  five  years  after  it  had 
been  executed  by  the  arbitrators,  and  acted  upon 
by  the  parties. 

2dly,  Because  there  is  not  the  slightest  proof,  ^ 
lior  pretence,  to  support  the  Appellant's  assertion^ 
that  a  re-union  and  cohabitation  of  the  Appellant 
and  Respondent,  as  man  and  wife,  took  place  sub^ 
sequent  to  publishing  the  award ;  by  which  circum- 
stance the  said  award  could  alone  be  satisfied,  and  its 
operation  made  cease. — But,  on  the  contrary,  the 
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sentence  of  the  Consistorial  Court  of  the  diocese  ot  Feb.i6,i8id. 
Dublin,  affirmed  by  the  Court  of  Delegates^  is  deci- .  ^— -v— — ^ 
sive  evidence,  that  the  Appellant  and  Respondent  liat^on^'* 
did  and  now  continue  to  live  separate;  and  that  no  o' carried 

PBRSOHS  AF* 

reconciliation,  nor  subsequent  cohabitation,  has  taken  ter  a  sepa- 
placc  between  them  since  the  said  award  was  exe-  tirelt  Dozt 
cuted.  A^^^  THE 

3dly,  Because  it  appeared  from  the  proceedings, 
that  the  Appellant  neither  had  nor  could  establish 
any  claims  against  the  Respondent,  (other  than  have 
been  already  allowed  by  the  Master  in  taking  the' 
account,)  which  could  operate  in  his  discharge,  and 
lessen  the  general  balance,  which  had  been  found 
due  to  the  Respondent  by  the  report. 

Sir  S.  Romilly  and  Mr.  Montagu,  for  the  AppeU 
lant ;  Sir  T.  Flomer  and  Mr.  Nolan,  for  the  Re-, 
spondent. 

Lord  Redesdale  (after  statin?  the  case  as  above.)  March  9t, 

■  ^^  ^  1813 

Bateman,  the  Appellant,  at  the  time  of  the  mar-  observationsw 
riage,  was  a  young  man  very  well  received  in  the  ^^^^^B" 
world,  the  Respondent  not  a  very  young  woman, 
and  the  Appellant  himself  described  her  as  not  very 
agreeable  either  in  person  or  manners;  so  that. the 
object  of  the  marriage  was  quite  obvious.     An  an- 
nuity of  500/.  was  settled  upon  her  sepamtcly,  by 
way  of  pin-money,  and  the  whole  of  the  rest  of  her     • 
property  came  to  Bateman.  The  usual  consequences 
ensued;    quarrels,   and  a   suit  for  divorce  in  the 
Ecclesiastical  Court  for  adultery  in  the  husband. 
A  suit 'likewise  was  commenced  in  Chancery,  and  ' 
the  whole    matters   in   dispute  were    referred  to 

R  2 
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March  n,  Mr.  Toler,  now  Lord  Norbuiy,  an4  Mr.  Hussey^ 

[^^^'    :     J  afterwards  Recorder  of  Dublin. 
A  RBcoNci-         It  had   been  objected   to  the  award,  that  the 

LiATioir  Countess  could  not  agree  to  the  sobmisaion,  so  as 

OP  MARRIED  ,        ■        «   1  i   i* 

PERsoirs  AT-  to  bind  herself^  unless  she  had  been  separated  from 
RATiov^BN-  ^^^  husband ;  and  her  next  friend  waa  not  made  a 
TiRELY  DOES    party  to  it.     But  it  appeared  to  him  that  there  waa 

AWAY  THB 

BPPBCTop  IT.  nothing  in  this  objection,  as  the  award  was  founded 

to^tiwiT^^       ^"  ^^  agreement  on  both  sides,  and  he  had  filed  a 

that  the  He-     cross  bill  against  her;  which  she  had  answered  ;  so 

not°eguiaTi)^    that,  under  the  circumstances  of  this  case»  abe  was 

h'^JT^^'d"^  to  be  regarded  quite  as  ^fente  sokf  and  there  was 

and  that  he/    no  occaston  to  make  the  next  friend  a  par^,  aa 

wMnoiawirty  *here  was  nothing  for  him  to  consent  to.     He  mmt 

to  the  award ;   act  entirely  as  the  wife  directed ;  it  was  not  like  the 

was  founded    case  of  an  infant  suing  by  a   next  friend.     The 

and^hcrhul-    ^ward  was  conftrmed   by  order  upon  consent-^ 

^nd  had        Some  time  after,  the  Court  made  an  order,  not  set- 

f erne  sole,        ting  aside  the  award,  but  partly  doing  away  the 

Sf ^*c?M   ^^^  ^^  ^^-    '^^^  ^"^  afterwards  came  before  him, 

io^t  suing     when  he  pronounced  the  decree  appealed  from. 

ynext  rici      g^teman  contrived  to  delay  the  proceedings  under 

this  decree  for  some  time;  but  at  last  a  sum  of 

S^dSS/.  1  \s.  9d.  was'  decreed  to  be  due  to  Lady  Ross« 

It  could^  not  be  necessary  to  examine  one  hundred 

and  fifty-two  witnesses,  to  prove  what  had  become 

of  certain  pieces  of  plate,  articles  of  wearing-apparel, 

*     and  a  few  accounts  and  vouchers ;  so  tliat  the  ob'^ 

ject  appeared  to  have  been  merely  delay. 

Sentence  of  It  had  been  contended,  that  the  sentence  of  the 

Courtadra^-    Ecclcsiastical  Court  ought  not  to  have,  been   re- 

siblc  evidence,  ceivcd  in  evidence  at  irfl ;  b  it  he  was  of  opinion  that 
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it  was  admissible,  though  not  conclusive  eyidence.  March  s«. 
As  to  the  alleged  reconciliation,  no  such  thing,  but  ]^^^'    _    j 
the  very  reverse,  .appeared  on  the  evidence.     The  a  rbcovcx- 
Appellant  was  living  at  Castle  ,Gore ;  the  Respond-  op^J|;[^,^ 
ent  went  there,  not  for  the  purpose  of  recpncilia-  fsraoks  ap*. 
,tion,  but  to  protect  her  property.    There  was  no  re-  ratio  "kx- 
conciliatioti  to  do  away  the  efifect  of  the  award.  txrei.y  dqmm 

AWAY  TUB 

Lord  Eldon   (Chancellor.)     It  was  objected  to  bfvbctofit. 
the  award,  that  it  assumed  the  jurisdiction  of  the  c "u^-J!^*  ^^'^^ 
Ecclesiastical  Court,   and  went   beyond   the  sub-  No  evidence 
mission,  in  awarding  a  separation.     But  it  did  no  tior^but the 
such  thin^.    It  only  assumed  that  there  must  be  a  ^T^^^:... 

^1  -1    J  J-      1  T  1  Award  did  not 

separation,  and  provided  accordingly.  In  regard  to  assiiine  the ju* 
the  po|nt  of  reconciliation,  notwithstanding  what  [he  E^Jcieiias. 
mifrht  be  found  in  some  of  the  Reports,  he  held  the  ^'^*^  9.<**'."' 

,     1  .  «  «  1  -1.     .         noradjudgea 

general  doctrine  to  be  clear,  that  a  reconcihation  separation: 
after  a  separation  entirely  did  away  with  the  effects  tunj^t^ia^ge. 
of  it.     This  rested  upon  the  ground  of  public  po-  paction  was 

..  .  .        .  1  .  .     I  •       .  1       inevitable,  and 

hey ;  as  it  must  not  be  permitted  to  jiarties  to  make  provided  ac- 
agreements  for  themselves,  to  hold  good  whenever  Gcwwi^doc- 
they  chose  to   live  separate..    The  question   tlien  trine  dear, 
was,  Whether,  in  the  present  case,  there  was  a  re-  nation  afiir'^'' 
conciliation?     It  appeared  to  him  that  there  was  ^^^^'^1^**^" ^* 
not;  unless  their  Lordships  were  prepared  to  say,  awaVthe^ 
that  living  under  the  same  roof  amounted  to  a  re-  LivLg^und'cr 
conciliation,  though  in  a  state  of  the  his:hest  animo-  <he  same  roof 

®  "  not  to  betaken 

sity,  which  was  the  case  here.     He  had  no  doubt  as  a  proof  of 
but  the  decree  and  orders  appealed  from  were  cor-  [nrlpilialir"' 
rect,  and  he  should  therefore  propose  that  they  be  ih»nn«pr- 
amrmed,  taking  notice  that  the  money  decreed  to  state  of  anU 
be  due  having  been  paid  into  Court  pending  the  ap-  "*°'*^y- 
peal^  Lady  Ross  should  be  at  liberty  to  take  it  out. 
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5n  satisfying  the  Court  that  Bateman  was  using  ha* 
rassing  and  vexatious  delays* 


The  judgment  was  in  the  following  form  :— 

It  is  declared,  that  in  case  the  sum  of  8,33S/. 


A  RBCOVCI- 
LIATION 
/OrMARRt^D 
»£RSON4  AF- 

nATioM  BV-*  11^-  9id.  hath  been  paid  into  the  Bank  ot  Ireland, 
IITAy^THB**  ^^^  Respondent  is  to  be  at  liberty  to  apply  to  the 
ar^KCToriT.  Court  for  immediate  payment  thereout ;  respecting 
which  application  such  order  shall  be  made  as  to 
the  Court  seem  just,  having  such  regard  to  any  pro* 
ceedings  in  the  cause  now  depending  in  the  said 
Court,  as  to  the  Court  seem  meet.  And  that  in 
case  such  sum  hath  not  been  paid  into  the  ssiid 
Bank,  the  said  Respondent  is  to  be  at  liberty 
to  apply  to  the  Court  for  immediate  payment 
thereof  to  the  said  Respondent,  or  into  the  said 
Bank ;  respecting  which  application  such  order 
sliall  be  made  as  to  the  Court  shall  seem  meet^ 
having  such  regard  as  aforesaid :  and  with  this  de« 
claration,  it  is  ordered  and  adjudged,  that  the  de* 
cree  and  orders  complained  of  be  affirmed. 


Agent  for  Appellant,      BfiOFoan. 
Agent  for  Respondent,  }Auvdeh. 
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SCOTLAND. 

APPEAL   FROM   THE   COURT  OF   SESSION. 

Webster  and  another — Appellants. 
Christie^  Esq. — Respondent. 

Suspension  against  a  charge  upon  a  bond^  on  the  ground  of  Mayes.isia. 
fraud  by  the  charger  in  obtaining  it.     The  alleged  fraud  .     ^ 

consisted  of  unfounded  representations  of  circumstances  caotionrt. 
generally,  without  any  direct  reference  to  the  bond,  which 
was  admitted  not  to  have  been  elidted  by  the  Respondent. 
Judgment  that  the  bond  was  valid^   and  this  decision 
affirmed  upon  appeal. 

X  HE  Respondent,  in  1 795,  became  bound  jointly  Bond  by  Re- 
with  Sir  D.  Carnegie  to  the  British   Linen  Com-  g^Suoo! 
pany  for  the  faithful  conduct  of  his  nephew,  Ro-  duct  of  his 
bert  Christie,  who  was  the  Company's   Agent  at     ^ 
Montrose.     In    179^,  the  Respondent  having  be- 
come uneasy  at  the  extent  of  his  obligation,  proposed 
to  his  nephew  to  limit  his  discounts  to  the  annual 
sum  of  1 8,000/. ;  and  otherwise,  he  stated,  that  he 
would  withdraw    his    security.     The  nephew,  to  Bond  by  Ap- 
prevent  this,  prevailed  upon  the  Appellants  to  be-  {i^ve"Reiw)aI 
come  bound  in  another  bond,  to  relieve  the  Re-  ^^^^\ 
spondent  from  his  liability  to  a  certain  amount.     In 
1804,  Robert  Christie,  th^  nephew,  became  bank- 
rupt, and  the  Respondent  called  upon  the  Appel- 
lants to  relieve  him^in  terms  of  their  obligation, 
which  they  refused.     A  charge  followed,  and  the 
Appellants  presented  their  bill  of  suspension.   Their 
defence  amounted  to  this,  "  thc^t  they  had  been  in- 
'*  duced  by  frau4  to  subscribe  tkf  obligation  m 
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CAUTIPJTRT. 


May«8, 18!3.  "  relief. ""  The  uncle,  they  alleged,  by  collusion 
with  the  nephew,  concealed  the  real  situation  of 
his  affairs  from  the  Appellants  at  the  time  of  grant- 
ing the  bond  in  question,  and  represented  them  as 
prosperous  when  he  knew  the  reverse;  and  had 
acted  fraudulently  by  inducing  the  Suspenders  to 
become  bound  to  relieve  him  of  a  future  and  con- 
tingent debt,  while  he  was  conscious  of  a  lai^  and 
enormous  debt  being  then  incurred,  and  no  means 
of  payment  existing.  The  Respondent  answered, 
that  he  never  heard  of  the  bond  in  question  till  it 
was  presented  to  him  executed  by  the  parties.  The 
Appellants  had  offered  to  refer  certain  points  to  the 
Respondent's  oath,  which,  in  the  opinion  of  the 
Lord  Ordinary,  depended  upon  a  previous  fact  not 
explicitly  set  forth ;  and  he  therefore  appointed  the 
Suspenders  to  say,  in  express  terms,  whether  they 
would  refer  to  the  oath  of  the  Repondent  that  he 
did  elicit  that  bond.  The  Suspenders  then  admit- 
ted^ ^'  that  they  never  meant  to  say  that  there  was 
*'  any  degree  of  personal  influence  with  either  of 
**  them  to  elicit  the  bond  of  relief.''  The  Lord  Or- 
dinary and  Court  of  Session  pronounced  in  favour 
of  the  validity  of  the  bond. 

Judgmant.  The  Appellants  appealed  from  this  decision  ;  but 

the  appeal  was  immediately  dismissed^  and  the  in* 
terlocutors  complained  of  affirmed. 


Agent  for  Appellant,    Bbeet. 
Agent  for  Reqxmdent,  Cbalmxb, 
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ENGLAND. 

APPEAL   FROM  THE   COURT   OF   CHANCERY. 

Rbndlssham  and  o^en-^Appellants. 
Woodford  and  others — Respondents. 

Tbstator  by  his  will  leaves  Tarious  legacies  to  beir  at  law  'June  9, 1819. 
(among  others.)    Contracts  for  the  purchase  of  certain  free-   ^— -v— ^ 
hold  estates,  subsequent  to  the  date  of  bis  will,  which  (as  caseofelbc- 
is  apparent  on  the  fiice  of  the  will)  he  intended  should  go  '^^^^^ 
to  trustees  and  executors,  and  not  to  heir  at  law.    The  heir 
at  law,  who  is  legally  entitled  to  these  estates,  iso  bliged  to 
elect  between  them  and  the  benefits  which  he  derives  under 
Ike  wUl. 


JL  HIS  was  «  question  of  election,  arising  oat  of 
the  remarkable  will  of  Peter  Thellusson,  which  gave 
occasion  to  the  passing  of  the  Act  39  and  40  Geo.  3. 
cap.  96,  by  which  the  power  of  settling  and  de* 
vising  property  for  the  purpose  of  accumulatiod  is 
restrained  in  general  to  twenty-one  years  after  the 
death  of  the  grantor  or  testator. 

By  this  will,  dated  April  ad,  1796,  the  testator,  Will  of  P. 
after  bequeathing  various  pecuniary  legacies  to  his  merchant;' 
sons  and  daughters,  &c.  devised  and  bequeathed  the  ^^"^  ^^^  ^» 
whole  of  the  rest  of  his  immense  property,  consist- 
ing of  lands  of  the  annual  value  of  4,500/.  and  of 
personal  property  to  the  amount  of  600,000/.  to. 
^  trustees,  for  the  purpose  of  accumulating,  during 
the  lives  of  his  three  sons,  and  the  lives  of  all  their 
sons  who  should  be  living  at  the  time  of  his  death, 
or  bom  in  due  time  afterwards,  and  the  lives  and 
lifii  of  the  survivors  and  survivor  of  them  ;  then  the 
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estates  directed  to  be  purchased  from  time  to  time^ 
with  the  produce  of  the  accumulating  fund^  to  be 
divided  into  three  shares ;  one  to  be  conveyed  to 
the  eldest  male  lineal  descendant  of  each  of  his 
three  sonsj  with  benefit  of  survivorship ;  and  in  case 
of  failure  of  all  such  descendents,  the  whole  to  be 
applied  to  the  use  of  the  Sinking  Fund.  It  was 
calculated  that  this  property  might  possibly  amount 
to  thirty-two  millions  before  any  part  of  it  could  be 
alienated* 

The  testator  died  July  27th,  1797.  The  will 
was  established  in  Chancery  by  decree,  February 
19th,  1801 ;  affirmed  by  the  House  of  Lords,  June 
25th,  1805.  After  devising  and  bequeathing  as 
aforesaid,  it  contained  the  following  clause,  on 
which  the  question  of  election  arose : — 

''  In  case  I  shall  in  my  life-time  enter  into  any 
'^  contracts  for  the  purchase  of  any  lands,  tenements, 
^<  or  hereditaments,  and  I  should  happen  to  die  be- 
"  fore  the  necessary  conveyances  thereof  are  exe- 
<^  cuted,  I  order  and  direct,  that  all  and  every  suck 
^'  contract  or  contracts  so  entered  into  by  me  as 
^^  aforesaid,  shall  be  completed  and  carried  into 
^*  execution  by  my  said  trustees  after  my  death,  and 
*^  that  the  purchase-monies  for  such  respective  es* 
^^  tates  and  premises,  shall  be  paid  by  them,  by, 
''  with,  and  out  of  my  personal  estate  and  effects, 
^^  and  that  the  deeds  and  conveyances  thereto 
^'  respectively  shall  be  made  to  them,  their  heirs, 
^^and  assigns ;  and  that  they,  and  every  of  them, 
^'  shall  stand,  remain,  and  be  seised,  and  possessed 
'^  of  all  and  singular  the  premises  so  to  be  conveyed 
^  upon,  under,  and  subject  to  such  and  the  sams 
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•^^  uses,  trusts,  limitations,  provisoes,  and  conditions,  June  9, 1813. 
'*  as  arie  in  and  by  this  my  will  created,  expressed,   '"— v—— ^ 
'^  and  declared  of  and  concerning  the  estates  hereby  tion. 
**  directed  to.  be  purchased  by  and  with  the  aforesaid 
'^  residuum  of  my  estate  and  effects,  in  the  manner 
**  hereinbefore  mentioned.** 

The  Chancellor,  by  the  decree  of  the  IQth  Febru- 
ary, 1801,  had  reserved  the  question  of  election  till     * 
the  Master,  to  whom  the  usual  reference  in  such 
cases  was  ordered,  should  have  made  bis  report- 
Master  S.  C.  Cox,  by  his  report  dated  20th  May,  Mayso.isoG* 
J8O6,  certified,  that  the  testator  had,  by  articles  of  JJJ^m'JIj'S;^ 
agreement  of  10th  November,   1795j   contracted  ^^^^,^^^^ 
(prior  to  the  date  of  the  will)  for  an  estate  at  quetUonof 
Thorpe,  in   Balne,  in  Yorkshire,  which    was  c<M2-  **^^^- 
veyed  to  the  testator  by  indentures,  dated  18th  and 
19th  of  July,   1796  (subsequent  to  the  date  of  the 
will) ;  and  that  the  testator,  subsequent  to  the  date 
of  Us  willf  contracted  to  purchase  three  several  es- 
tates, of  which  the  purchase  had  since  been  com- 
pleted, and  the  purchase-money  paid  by  the  trus- 
tees;   viz.  one    at    Motherby,   in   Yorkshire,  for 
21,000/* ;    another   at  Newton    Hanzard,   in  the 
County  of  Durham,  for  9,600/. ;  and  a  third  in 
the  parish  of  Wadsworth,  in  Yorkshire,  for  1,Q50/. ;  » 

which  three  last  mentioned  estates,  contracted  for 
subsequent  to  the  date  of  the  testator's  will,  de- 
scended to  Peter  Lord  Rendlesham,  heir  at  law 
to  the  testator,  as  declared  by  the  decree. 

On  the   15th  December,  I806,  Lord  Erskine  Tke.t$,i906. 
(then  Chancellor)  ordered  that  this  report  should  JSerSto"^ 
be  confirmed,  and  that  the  Appellant,  Peter  Lord  «ll«cibeiwe«r 
JHendlesham^  should  convey  and  assure  unto  and  scendiDgio 
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Jane  9,  i8id.  to  the  use  of  the  .said  Matthew  Woodford  and  Em- 

^**""v— -^   peror  John  Alexander  Woodford^  their  heirs  and 

Tiov.  assigns,  upon  the  trusts  of  the  will  of  the  said  tes- 

him  at  law,     tator,  Peter  Thellusson,  the  messuage  and  knds^ 

imderwuT'     situate  at  'Hiorpe,  in  Balne  aforesaid,  oontraeted  toi 

be  purchased  by  the  said  testator,  prior  to  the  date 

of  his  will,  with  their  appurtenances ;  and  it  was 

ordered  that  the  Appellant,  Peter  Lord  Rendlesbain, 

should  make  bis  election  between  the  estates  to 

which  lie  was  entitled,  as  the  heir  at  law  of  the  said 

testator,  and  the  l^acies  and  other  benefita  be«^ 

queathed  to  him  by  the  said  testator^s  will. 

Against  this  order,  as  far  as  it  related  to  the 
question  of  election,  Lord  Rendlesham  the  heir  at 
law,  appealed ;  and  having  died  on  15th  September, 
1608,  the  appeal  was  revived  by  ord&r  of  the  Lords 
of  26th  February,  18fO- 

It  was  contended  on  the  part  of  the  Appellant, 
that  this  order  of  the  Court  below  ought  to  be 
reversed,  for  these  reasons  :— 

1st,  That  the  doctrine  of  election  is  said  to  be 
founded  on  an  implied  condition ;  but  an  beir  at 
law,  who  is  particularly  favoured  by  the  law  of 
England,  ought  not  to  be  disinherited  by  such 
implication,  which  is  not  that  necessary  implication, 
which  is  in  other  cases  required  to  disinherit  an  heir 
at  law,  who  takes  by  descent,  either  because  theve 
is  no  intention  to  disinherit  him  and  give  tlie  pro- 
perty to  another  expressed  or  necessarily  implied, 
or  because  the  apparent  intent  to  ^disinhvrit  is  such 
as  the  policy  of  the  law  directs  shall  not  be  attend* 
ed  to. 

2d,  That  the  common  law  did  notiavest  a  person 
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^th  the  pow^r  of  devising  an  estate  by  will^  but  law  9,  isis. 
such  power!  Jnly  originates  in  Acts  of  Parliament,    '^— v^*-^ 
which  authorise  him  to  devise  by  will  such  estates  tiow!^*  *^ 
only  as  he  had  at  the  time  of  making  the  will.     A 
will  tbe>efore  containing  a  clause,  devising  an  estate 
intended  to  be  purchased,  must  be  read  as  if  it 
contained  no  sudi  clause,  and  consequently  a  court 
cannot  call  on  the  heir  to  elect.    (Shedden  v*  Good^ 
ricky  S  Ves.  Jun.  481,  and  Carey  v.  Askew,  there 
cited,  p.  4ffl*)  « 

3d,  The  heir  is  always  particularly  favoured  by 
&e  law  of  England ;  and  it  seems  therefore  only 
to  have  authorised  the  testator  to  dispose  of  diose 
lands  whidh  he  had,  and  not  to  have  entrusted  hknx 
with  a  power  to  dispose  prospectively  of  whatever 
he  might  have,  that  the  heir  at  law  might  not  be 
disinherited  wiUiout  the  testator  having  a  full  know* 
ledge  of  the  property  he  was  parting  with,  and  if 
tbat  is  the  reason  of  the  law,  to  apply  the  doctrine 
of  election  to  such  a  case  as  this  is  to  raise  an  impli* 
cation  to  defeat  the  policy  of  the  law. 

4Ay  Lord  Holt,  in  Brunker  v.  Cooke,  1 1  Mod. 
1(23,  compares  the  disability  the  testator  is  under, 
of  disposing  of  real  estate  he  had  not  when  he  made 
his  wiU,  to  the  disability  in  cases  of  infancy  and 
coverture;  and  Htrle  *a.  Greenbank,  1  Ves.  298, 
8  Atk.  695,  is  an  express  authority  in  point,  that 
the  will  of  an  infant  or  feme  covert,  shall  not  put 
the  heir  taJung  a  legacy  under  it  to  his  election.  ^ 
In  this  case  (as  is  observed  in  th^t  case)  the  will. is 
void  as  to  the  estate  attempted  to  be  disposed  of,  . 
and  it  therefore  difi^  from  the  common  cases  of 
election,  where  the  testatoc  gives  land  whidi  belongs 
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Jnoeg,  i8id.  to  another ;  for  there  the  testator,  supposing  himself 
^***v— ^  to  have  an  interest  id  the  land^  gives  ciiat  he  sup« 
Tiev.  poses  he  has,  and  the  will  is  therefore  good  as  far 

as  he  has  any  title,  but  the  title  of  the  testator  to 
that  land  failing,  the  devisee  is  obliged  to  make  it 
good ;  but  here  the  testator  having  no  shadow  of 
present  interest,  and  knowing  that  to  be  the  fact» 
wishes  to  dispose  generally  of  all  after  acquired  pro* 
petty,  which  the  rule  of  law  does  not  allow  him 
to  do. 

It  was  on  the  other  hand  contended  in  behalf  of 
the  Respondents^  that  the  order  in  question  ought 
to  be  affirmed  on  these  grounds :— - 

1st,  It  is  a  rule  of  a  Court  of  Equity,  that  a  per* 
son  taking  benefits  under  a  will,  shall  not  disturb 
the  disposition  made  by  it 

2d,  It  distinctly  appears  upon  the  will  to  have 
been  the  intention  of  the  testator,  that  the  interest, 
that  the  heir  insists  descended  to  him^  should  pass 
by  the  will. 

Sir  S.  RamiUjf  and  Mr.  Bell  for  Appellants; 
Mr*  Martin  and  Mr.  A.  BuUer  for  Respondents. 

The  appeal  was^-  dismissed,  and  the  order  com* 
plained  of  affirmed  without  any  observations,  (For 
report  of  the  proceedings  under  this  will,  from  the 
beginning,  vid.  4  Ves.227 — H  Ve8*313;  and  upcMa 
this  particular  question,  13  Ves.  200f  and  cases 
there  referred  to.) 

Agents  for  the  Appellants,     Oddib,  Oddib,  and  FoasTBK. 
Agents  for  the  RespondentSi  Bunb  and  Havm. 
Agent  for  the  Tressuryi         laicanKCO. 
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SCOTLAND. 

APPEAL   FROM  THE   COURT  OF  SESSION. 

Haig — Appellant. 
Napier — Respondent. 

Contract  for  spirits  to  be  paid  for  by  bills  at  three  montlu  May  is,  is  is. 
from  delivery.     No  opportunityfor  delivery  given  by  pur-    ^'■— ^J  ..  ■  / 
chaser,  till  a  new  duty  imposed  on  spirits  by  Act  43  Geo.  3,  covtract. 
cap.  81.    Decided  that  under  these  circumstances  the  dis- 
tiller was  entitled  to  cliarge  the  amount  of  the  additional 
duty  on  the  spirits. 

JL  HE  Ap{>ellant,  a  distiller,  by  contract  entered  into  May  su  isod. 
2l8t  May,  1803,  agreed  to  supply  the  Respondent  coiriiractswidi 
with  a  certain  quantity  of  spirits,  to  be  shipped  at  ^*^£[5"^7V  U 
Leith  for  Kirkcudbright,  at  the  price  of  5s.  I^d.  riu,  tobes^nt 
per  gallon,  to  be  paid  for  by  bills  payable  at  three  ^2^^  ^ 
months  from  the  time  of  the  shipment.     It  was  the  bright. 
practice  that  the  purchaser  should  send  u  vessel  to 
take  the  spirits  on  board,  but  the  Appellant  agreed 
to  be  on  the  look  out  for  one.     No  vessel  could  be  No  vessel  ar- 
found  at  Leith,  and  none  arrived  till  after  the  5th  J^ks^uil  after 

July,    1803.  5th  July 

-T        -  ^.  1        A    ,  ^  1S03,  when  a 

In  the  mean  time,  the  Act  43  Geo.  3,  cap.  SI,  new  duty  im« 
passed,  by  which  spirits  distilled  on,  and  after  the  5^*G«»f^^* 
6th  July,  1803,  were  subjected   to  an   additional  cap. si. 
duly.     The  Act  contains  the  following  clause : — 
'^  Whereas  contracts  or  agreements  may  have  been 
^^  made,  for  the  sale  or  delivery  of  certain  articles 
''  or  commodities,  on  which  additional  duties  of 
^  customs  or  excise  are,  or  may  be  granted  by  this 
^^  act,  or  by  any  other  act  of  this  present  session  of 
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parliament ;  which  contracts  or  a^ements  have 

no  reference  t6  such  additional  duties,  and  thereby 
^'  the  several  contractors  may  be  materially  affected ; 
^^  for  remedy  thereof,  be  it  further  enacted,  that  all, 
^^  or  every  person  or  persons,  who  shall,  or  may 
^^  have  made,  or  entered  into^  any  such  contracts 
^'  or  agreements,  shall,  and  they  are  hereby  respec- 
^^  tively  authorised,  and  empowered^  in  case  of  any 
"  such  contracts  or  agreementSj  to  add  so  much 
^^  money  as  will  be  equivalent  to  the  said  additional 
*^  duties  respectively,  to  the  price  of  such  articles^ 
^*  or  commodities^, &c.  fee.** 

The  Appellant  insisted  that  he  had  a  right  to 
charge  the  additional  duty  (making  the  price  7i. 
per  gallon)  upon  the  spirits  in  question,  under  thit 
clause  of  the  Act.  The  Respondent  demanded  ^m 
at  the  original  price,  and  raised  his  action  before  the 
Court  of  Session  for  delivery  of  the  spirits  and  800/. 
damages.  The  Appellant  pleaded  that  it  was  not 
the  practice  to  distil  spirits  till  there  existed  an 
immediate  opportunity  for  delivery ;  and  that  as  the 
Respondent  had  not  given  an  opportunity  for  deli- 
very till  after  the  5th  July,  he  was  not  entitled  to 
say,  that  the  spirits  were  distilled  for  him  before 
that  time,  especially  as  the  time  upon  the  bills  for 
payment  would  onjy  have  begun  to  run  (rom  die 
period  of  the  shipment 

The  Lord  Ordinary  sustained  the  defences ;  but 
the-  Court,  by  an  interlocutor  of  5th  May,  1605, 
found  the  Defender  (Appellant)  liable  in  damaged 
for  failure  to  impleipent  the  contract.  Upon  peti* 
tion  by  the  Appellant,  this  interlocutor  was  altered, 
and  the  petitioner  assoilzied ;  but  upon  another  peti* 
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tion  by  the  Respondent,  this  last  interlocutor  was  May  if « is  is. 

altered,  and  the  Defender  found  liable,  in  terms  of  ' v— *-^ 

the  interlocutor  of  25th  May,  1805.     From  this 
decision  the  Appellant  appealed.  Appeal; 

Mr.  Adam  and  Mr.  Leach  for  the  Appellant ; 
Sir  S.  Romilly  and  Mr.  Horner  for  the  Respondent,  , 

Lord  Eldon  (Chancellor.)    The  argument  for  the  MajiT.isis. 
Appellant  was,  that  no  specific  part  of  his  stock  ^d*jjdg^"* 
belonged  to  the  Respondent,  till  he  tendered  a  ship ;  »«i^^- 
that  he  did  not  tender  a  ship  till  after  the  5th  July,     , 
and  that  then  the  Appellant  was  entitled  to  say,  that 
he  would  only  furnish  the  Respondent  with  spirits 
distilled  subsequent  to  that  period.     This  case  lay 
in  the  narrowest  compass.     Haig  had  engaged  to 
sell  to  Napier  a  certain  quantity  of  spirits  at  a  cer* 
tain  price ;  and  the  material  question  was,  whether 
any  part  of  Haig's  stock  could  be  specifically  pointed 
out  as  the  spirits  of  Napier,  until  the  delivery  on 
board  the  vessel  at  Leith.     It  had  been  argued  on 
the  part  of  Napier,  that  Haig  had  engaged  to  pro- 
vide a  vessel  to  carry  the  spirits.     But  that  did  not 
appear  to  be  the  contract.     He  had  only  promised 
to  endeavour  to  procure  a  vessel,  and  there  was  no 
evidence  of  any  default  in  that  respect.   Then  came 
tlie  Act  imposing  the  duty  on  spirits  delivered  sub- 
sequent to  the  5  th  of  July,  1803.     Napier  had  not 
before  that  time  put  Haig  in  a  situation  to  deliver 
tj^e  spirits,  and  until  the  spirits  could  be  delivered, 
there  was  no  part  of  Haig*s  stock  that  could  be  spe-  jjaigs  stock 
cifically  pointed  out,  as  the  quantity  belonging  .  to  ^^"^^^^^^^^ 
Napier.     Under  these  circumstances^  Haig  was  en-  the  apccifie 

VOL.  I.  3 
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May  17, 181^.  titled  to  charge  the  duty.     He  was  of  opinion  there- 

^"'— ~v^— ^   fore,  that  the  interlocutors  of  the  Court  of  Session^ 

quantity  be-     ^^  favour  of  the  Respondent,  ought  to  be  reversed, 

longing  to       the  defences  sustained,  and  the  Defender  assoilzied. 

the  deliver}';        Lofd  Redcsdalt  Concurred  in  this  opinion.     It 

tidlitocliwge  ^*®  ^^^^  ^^^  ^^^^  transaction  was  not  what  it  had 

the  doty.        been  supposed  by  the  Judges  below  to  be.    They 

not^whauhl    appeared  to  have  misunderstood  the  contract.     The 

Court  bciew    agreement  was  to  deliver  the  spirijts  free,  oh  board 

MppoMci  li  to  ^  ^jp  ^^  Leith.     They  seemed  to  think  that  some 

other  mode  of  delivery  was  intended,  they  did  not  ^ 

specify  what.     But  Napier  himself  had  no  other 

mode  of  delivery  in  contemplation,  and  there  was 

fio  other  mode  of  getting  the  spirits  out  of  Haig's 

stock,  except  by  hiring  a  warehouse,  and  setting 

them  apart  as  Napier's  stock,  which  he  was  not 

called  upon  to  do ;  and  which  was  inconsistent  with 

Upon  the        ihe  nature  of  the  contract.     Tlie  argument  for  the 

at^uTeShlt  Respondent  went  to  this,  that  Haig  was  bound  to 

Haig  ought  to  teep  the  spirits  of  Napier  separate  for  12.  months, 

have  kept  his      ,      ^  .      ,    /,    .  •  ,  ,  .  •       i 

spirits  separate  or  any  mdcnnite  time,  unless  a  ship  arrived;  so 
a "ivcdr^lc  ^^^*  ^^  *^^  credit  on  the  bills  was  not  to  commence 
^'^^t***  might  till  the  delivery,  Haig  might  have  been  obliged  to 
ib  months,  or  give  Credit  for  1 5  months  or  more,  instead  of  three 
?imejnS'  ™onths.  The  vessel  did  not  arrive  till  the  18th  of 
of  three  July.     The  Act  began  to  operate  on  the  5th.     The 

*"°      '  spirits  could  not  be  delivered  till  the  18th,  and  till 

then  the  sale  could  not  be  completed.  The  manu- 
facturer was,  by  the  Act,  entitled  to  charge  the  duty 
on  all  spirits  sold  after  the  5th,  and  of  course  on 
Napier's  spirits,  lliere  was  no  pretence  for  the 
argument  that  Haig  was  bound  to  provide  a  ship. 
He  bad  only  promised  to  look  out  for  one,  and  there 
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was  no  evidence  that  he  did  not.    Napier  himself  Mayty.isia. 
appeared  to  have  been  sensible  that  the  duty  must   ^      - 

JiX  ,  .  "^     ■  CONTRACT. 

iaU  on  lum.  .  . 

intarlocotors  i«  favonrof  the  Respondent  reversed. 


SCOTLAND. 

.  APPEAL  FROM  THE   COURT   OF   SESSION. 

Haig — Appellant. 
HAKSAY-'-^Respondent. 

Haig  desires  Hannayto  epj^ge  a  vessel  for  the  carriage  of  May  14,  is  is. 
spirits,  upon  the  understanding  that  the  freight  was  as  usual 
to  be  paid  by  the  purchaser.    No  evidence  of  any  authority  agbhct. 

'  given  ny  the  purchaser  to  Hannay,  and  therefore  Haig;  the 
selle/,  was  held  to  be  liable  for  the  amount. 


X  HIS  was  a  question  arising  out  of  the  transac-  Cireum* 
tions  stated  in  the  last  case.     The  Respondent,  a  ^"i^^' 
trader  at  Kirkcudbright,  wrote  to  Haig  to  send  him  ^^^}^^  ^f" 
some  spirits  by  the  same  vessel  which  was  to  carry  ther  Hannay 
Napier's  larger  quantity.     Haig's  clerk  wrote   to  t^HaJ^or* 
Hannay,  stating  that  no  vessel  had  as  yet  been  got,  Napier. 
and  asking  whether  he,  Hannay,  could  procure  one. 
Hannay  wrote  in  reply,  that  he  could ;  and  accord- 
mgly  freighted  a  vessel,  which  arrived  at  Leith  on 
tbe  ]8th  July.     For  the  reasons  stated  in  the  last 
case,  the  spirits  were  not  shipped ;  and  the  owners 
of  the  vessel  raised  an  action  in  the  Admiralty  Court 

S2 


ASBircY. 
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against  Hannay  for  freight  and  demurrage,  for  which 
he  was  found  liable.  Hannay  made  use  of  this  as 
a  reason  of  suspension  against  a  charge .  given  him 
at  Haig*s  instance^  on  a  bill  due  by  him  to  Haig. 
The  Court  of  Session  sustained  the  reasons  of  sus- 
pension^ holding  that  Haig  was  bound  to  relieve 
Ilannay  against  the  payment  of  the  freight  and 
demurrage^  whereupon  Haig  appealed. 


Mr.  Adam  and  Mr.  Leach  (for  the  Appellant). 
Haig  nierely  contracted  to  deliver  the  spirits  free 
on  board  at  Leith.  He  had  nothing  to  do  with  the 
freight  of  the  vessel,  which  was  to  have  been  paid 
by  Napier^  the  Respondent  m  the  last  case.  Napier 
therefore^  and  not  Haig,  was  liable  to  Hannay  for 
the  amount. 

Sir  S.  Romilly  and  Mr.  Horner  (for  the  Respon- 
Question  de»  dent).  The  question  as  to  this  sum  of  97/.  which 
ycaw  "wh?ch  ^^^  ^^^  heen  depending  10  years,  if  brought  before 
a  jury  in  Eng-  ^  jury  in  England  would  have  been  set  at  rest  in  half. 

land  would  •*  _  -^  r»iT        •       i  y«ti      t         tt 

haYesetatrest  an  hour.     The  Single  question  Was,  Whether  Han- 

hour* ^  ^        ^^y  ^^  freighting  the  vessel  acted  as  tlie  agent  of 

Haig,  or  of  Napier  ?  Now  there  Was  no  evidence 

whatever  that  Hannay  had  any  connexion  with 

Napier. 


Monday,  May      Lord  Eldofi  (Chancellor)  and  Lo7^d  Redesdale^ 
Judgineut.      after  noticing  the  .letters  between  the  parties,   of 
which  the  language,  they  said,  was  equivocal,  ob- 
served that  the  former  case  ought  to  have  no  bearing 
upon  this,  which  was  to  be  decided  on  its  own  merits 
1^0  sufficient    as  they  appeared  in  evidence.    There  was  noevi* 
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dence  that  anything  passed  between  Napier  and  May  17,1813. 
Hannay  that  could  make  Napier  liable.     Whatever   ^—^v^— ^ 
therefore  their  individual  opinion  might  be,  they     . .   ^'^^ 
saw  no  suflScient  grounds  upon  this  case  to  say  judi-  make  Napier 
eiaUy^  that  the  decision  of  the  Court  below  was   ^ 
wrong:  that  judgment  ought  therefore  to  bd  affirm- 
ed.    Whether  Haig  might  recover  over  from  Napier 
was  another  question.     He  might  have  saved  the 
demurrage  by  discharging  the  vessel  immediately 
on  her  arrival  at  Leith. 

Appeal  dismissed^  and  interlocutors  cofhplained 
of  affirmed. 

Agent  for  the  Appellant,     Campbell. 
Agent  for  the  Respondent  Gobdon* 


IRELAND. 

APPEAL   FEQM  THE  COURT  OF   CHANCERY* 

FrrzGiBBOK^  Eso. — Appellant. 
ScANLAN,  ^SQL.-^Respondent. 

FrrzoiBBON  holds  a  lease  as  tnistee;  lease  expires,  and  he  Junes^  is  13. 
renews  it  for  his  own  benefit!    This  not  iinoeaehed  for   ^    -  J       * 
nearly  20  years  from  the  time  of  renewal,  ^'xrustee  held  trust. 
in  equity  to  have  renewed  for  benefit  of  his  cestui  que 
trusty  and  his  representative  ordered  to  account  accord- 
ingly. 

JIN  the  year  1773,  Matthew  Lane  Scanlan  inter- 
married with  Elizabeth  Fitzgibbon.    At  the  time 
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Jun«2«i6i3.  of  his  marriage,   he    was   entitled  to  certaia  es* 
^""•"^v*"^  tates    in   the   County    of   Limerick;   that    is    to 

TRUST* 

say,  to  the  lands  of  Gortnacrehy,  which  he 
held  for  three  lives,  with  a  covenant  for  per* 
petual  renewal;  the  lands  of  Ballylin,  which  h» 
held  for  one  life;  the  lands  of  Ballymacrory^ 
which  he  held  for  two  lives;  and  the  lands  of  Ducks- 
town,  which  alone  were  in  question  in  this  Appeal, 
and  which  he  held  for  the  remainder  of  a  term 
of  SI  years.  The  fortune  of  Elizabeth,  the  wife, 
consisted  of  a  sum  or  portion  of  2100/*,  to  which 
she  was  entitled  under  the  will  of  her  deceased 
father  Thomas  Fitzgibbon. 
fiistMay  By  marriage  articles  dated  2l8t  May  1773,  M. 

riage  ariicies*   Lane  Scanlan,  in  consideration  of  his  marriage  and 
li^^vT     ^^^   wife's  portion,  for  the  purpose  of  securing  a 
father  of  ihe'  jointure  for  his  wife,  and  making  a  provision  for 
espon  ent.     ^y^^  j^^^^  ^^  ^j^^  marriage,  covenanted  with  Standish 

Grady  and  Gibbon  Fitzgibbon,  (trustees,)  that  he 
would,  within  '*  the  space  of  six  months  after  the 
'^  date  of  the  said  articles,  gmnt,  settle,  and  assure 
"  the  landsf  of  Gortnacrehy,  with  the  appurtenances, 
*^  to  the  use  of  him  the  said  Matthew  Lane  Scanlan 
"  for  his  life,  with  remainder  (subject  to  a  jointure 
^'  of  150/.  a  year  for  the  said  ElizabeA  Scanlan,  his 
*^  wife,  during  her  life,  if  she  should  happen  to 
**  survive  Ker  husband,  in  bar  of  Dower)  to  the 
^'  first  and  other  sons  of  the  said  marriage  in  the 
*^  usual  course  of  family  settlements,  &c.  and  that 
**  he  would,  within  twelve  months  from  the  date 
"  of  the  said  articles,  secure  a  sum  of  20(X)/.,  to 
"  be  paid  within  twelve  months  from  his  decease. 
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*' and  as  for  the  /portions  and  provisions   of  the  Junes,  is  is. 
^*  vounffer  children  of  the  said  marriage  who  should   ^— -v— — ^ 

"  •  *  TRUST 

*'  be  living  at  the  time  of  his  decease :  and  the  said 
**  Matthew  Lane  Scanlan  thereby  further  cove- 
"  nanted  with  the  said  Standish  Grady  and  Gibbon 
\**  Pitzgibbon,  their  executors  and  administrators^ 
**  that  he  would  pay  all  rents  and  arrears  of  rents 
**  that  then  were,  or  that  thereafter  should  become 
**  due  out  of  the  lands  of  Gortnacrehy,  Ballyma- 
*^  crory,  Ballylin,  and  Du^kstown,  and  every  of 
^'  them ;  and  also  pay  off  and  discharge  all  debts 
**  and  incumbrances  that  then  did  or  thereafter 
**  should  affect  the  said  lands^  or  any  of  them ;  and 
^^  that  he  would,'  at  a  certain  time  in  each  y^ar,  for 
"  eight  years,  pay  to  them  the  said  trustees  a  sum 
'*  of  200/.,  to  raise  a  fund  for  the  purpose  of  paying 
"  off  a  sum  of  1500/.  and  interest,  the  portion  of 
"  Hayes  Scanlan,  the  brother  of  the  said  Matthew 
'*  Lane  Scanlan,  which  was  a  charge  on  the  said 
"  premises :  and  that  he  the  said  Matthew  Lane 
•*'  Scanlan  would,  from  time  to  time,  during  his 
"life,  renew  the  several ; leases  of  the  said  lands 
^^  which  were  renewable :  and  it  was  by  the  said 
^^  articles  further  declared  and  agreed,  that  all  and 
"  every  ne^  lease  or  ^leases  thereafter  to  be  taken 
"  of  the  said  lands  and  premises,  or  any  pait 
^*  thereof,  should,  from  time  to  time,  remain,  con- 
"  tinue,  and  be,  to,  for,  and  upon  the  several  trusts 
"  therein-before  declared  of  and  concerning  the  said^ 
'*  premises  respectively.'* 

Scanlan  neglected  to  pay  the  annuity  of  200/. 
and  to  secure  the  2000/.  for  the  younger  children,       ^  p. 
and  Gibbon  Fitzgibbon  (surviving  trustee)  in  1770  boniunivm^ 
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Janes,  1813.  entered  into  the  possession  or  receipt  of  the  rents 
""■— V— *-^  and  profits  of  the  lands  of  Gortnacrehy,  Ballylin, 
.       '     .      and  Duckstown,  and  continued  in  such  possession 

tniAtee,  enters  '  * 

jntofXMscision  till  1780,  when  the  lease  of  the  lands  of  Duckstown 

Duckiiown,*'  expired.     These  lands  being  advertised  in  the  puV 

&c.  &c.  lie  papers  to  be  let,  Fitzgibbon  made  a  proposal  to 

giWxJn/the  *h®  agent  of  Lord  Courtnay  the  proprietor  to  take 

trustee,  takes  a  renewal  of  the  lease  on  his  own  accounts  stating  at 

a  renewal  of,  .  ^.,  .»».»j 

the  lease  of      the  samc  time,  <^  that  he  would  not  have  it  understood j 

fo"his  own'     "  ^^^*  *^  meant  by  taking  the  farm  in  question  to 

benefit.  «f  become  a  trustee  for  Mr.  Scanlan^    The  pro- 

posal  was  accepted,  and,  Fitzgibbon  baving  died 

intestate  in  August  1781  or  1782,  a  lease  for  31 

years  vfas,  in  pursuance  of  the  proposal,  executed  to 

his  widow  and  administratrix. 

1793.  Death        Matthew  Lane  Scanlan  died  in  1793,  leaving  two 

of  scanlanihe  gons  and  two  daughters,  having  by  his  will  directed 

that  of  the  2000/.  portion,  1000/.  should  go  to  his 

younger  son   the  Respondent,  and   1000/.  to  his 

1795.  Death  of  daughters  between  them.     The  eldest  son  died  in 

his  eldest  son.  ^^^^^  unmarried,  and  without  issue. 

Bill  in  Chan-      The  Respondent  and  his  sisters,  on  the  18th  May 

J^^diniftTe    1799,  exhibited  their  bill  in  Chancery  against  the 

only  surviving  widow  and  legal  personal  representative  of  the  de- 
son,  and  his  -  „.      ., ,     *       ,       .  *  1      J  f    J 
sisters,  to  have  ccased  Fitzgibbou,  and  agamst  two  other  detendants, 

Se£"eof''^   Bourke  and  Bouchier,  who  were  tenants  of  the 

the  lands  of     lands  of  Ballymacroiy,  under  leases  or  agreements 

&C.&C.     '    for  leases   alleged  to  have  been  unduly    obtained 

from    Matthew  Lane    Scanlan    in    his    life-time, 

stating  the  matters  before  mentioned,  and  praying 

(among  other  things),  that  the  leases  to  Bourke  and 

Boucher  might  be  set  aside,  and  (in  substance)  that 

the  leases  both  of  the  lands  of  Ballymacrory,  and 
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Duckstown^  might  be  rendered  available  for  pay-  Junes.isia. 
ment  of  the  2000/.  portion,  there  being  (as  was  al     ^ v--»^ 

TRUST 

leged)  no  other  fund  for  that  purpose. 

The  Defendant  Barbara  Fitzgibbon,  by  her  an- 
swer^ insisted  that  the  deceased.  Gibbon  Fitzgibbon,  Defence  of 
had  become  lessee  of  the  lands  of  Duckstown  for  jadve^tkr* 
his  own  use  and  benefit,  and  not  as  trustee  for  trustee,  thaj 

,  V  be  procured 

Matthew  Lane  Scanlan;  and  the  said  Barbara  theieaiefor 
having  died  intestate  before  any  further  proceed*  nefit^"^ 
ings,  the  suit  was  revived  against  the  Appellant^ 
who  became  representative  both  of  Barbara  and 
Gibbon  Fitzgibboi^^  and  also  against  the  Respond- 
ent's sisters^  who  had  refused  to  proceed  further  as 
Plaintiffs. 

Issue  having  been  joined  and  witnesses  examined^ 
the  cause  was  heard  before  Lord  Chancellor  Pon- 
sonbyj  who  on  the  20tb  June,  I8O6,  decreed  as  &U  soth  June^ 
lows:—"  That  the  Plaintiff  was  entitled  to  the  be-  »8o6.Dec«e. 
^^  nefit  of  the  renewed  lease  of  March  1780,  and 
^^  that  the  Defendant  should  accordingly  execute 
f^  an  assignment  thereof  to  the  Plaintiff,  and  that  it 
^'  be  referred  to  one  of  the  Masters  to  take  an  ac« 
^'  count  of  the  rents  and  profits  of  the  lands  in  the 
^^  said  renewed  lease  mentioned,  from  the  25th  of 
^'  March  17  80,  and  let  the  rent  reserved  by  any 
^'  lease  which  the  Plaintiff  shall  appear  to  said  Mas- 
^^  ter  to  have  bona  fide  made  of  said  premises,  be 
^'  the  quantum  wherewith  to  charge  the  Defendant 
^'  for  any  part  of  the  lands  so  leased ;  and  the  said 
**  Barbara  Fitzgibbon  having  in  her  answer  in  her 
^'  life-time,  as  administratrix  of  Gibbon  Fitzgibbon 
^'  deceased^  in  the  pleadings  mentioned,  admitted 
f^  assets  of  him  sufficient  for  payment  of  so  much 
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Jofie  9, 1813.  ^'  of  said  rents  as  was  received  in  his  life-time^  and^ 
^^"^ "y— -^  « the  Plaintiff^  as  administrator  of  said  Barbara, 
'^  admitting  assets  of  her  sufficient  for  payment  of 
*'  so  much  of  said  rents  as  were  received  in  her 
^'  life-time,  let  the  Defendant,  in  one  month  after 
'*  confirming  the  Master's  report,  pay  to  the  Plain-* 
^^  tiff  the  sum  to  be  reported  due  on  foot  of  said 
^^  rents  and  profits,  and  decree  the  Plaintiff  entitled 
*^  to  his  costs  in  this  cause  so  far  as  same  respects 
^^  said  lease  of  the  25th  of  March  1780  to  this  day 
'^  inclusive;  and  as  to  the  remainder  of  the  costs 
*^  of  the  suit,  let  the  parties  abide  their  own  costs.** 
The  decree  was  affirmed  on  a  re-hearing  on  the 
id  February  1807  9  with  this  variation,  '^that  the 
^' Plaintiff  should  indemnify  the  Defendant  against 
•*  the  covenants  in  the  renewed  lease,"  and  the  Ap- 
pellant was  ordered  to  pay  the  costs  of  the  re-hear- 
ing.  From  this  decree  the  Appellant  appealed  to 
the  House  of  Lords,  and  contended  that  it  ought 
to  be  reversed  or  varied,  for  these  reasons: 

Ist,  That  Gibbon  Fitzgibbon  was  not  a  trustee 
in  settlement  of  ]773,  with  respect  to  said  lands 
of  Duckstown,  neither  was  there  any  thing  in  that 
settlement  that  can  make  him  be  so  considered; 
that  upon  the  expiration  of  the  lease  of  said  lands 
at  Duckstown  upon' 25th  March  1780,  it  was  as 
competent  to  said  Gibbon  Fitzgibbon  to  become 
tenant  of  such  lands  as  if  they  had  not  been  men- 
tioned in  the. settlement;  said  lands  having  been 
.  advertised  by  Lord  Courtnay  in  the  public  news- 
papers to  be  let  to  the  best  bidder,  as  appears  by 
the  evidence  in  the  cause.  • 

26,  That  Courts  of  Equity  in  decreeing  an  account 
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of  mesne  profits   have  been  always  governed  by  Junes,  1  sis. 
special  circumstances,  and  whenever  a  Plaintiff  has 
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been  guilty  of  deiault  in  not  asserting  his  title 
sooner,  courts  of  equity  have  uniformly  restrained 
ike  accounts  to  the  time  of  filing  the  bill.  That 
even  supposing  the  decree  right  in  declaring,  the 
new  lease  a  trust  for  the  Respondent  as  such  ad- 
ministrator as  aforesaid,  3Fet  the  account  of  mesne 
profits  ought  not  to  have  been  carried  back  to  25th 
March  1780,  the  date  of  the  lease,  nor  beyond 
the  18th  May  1803,  the  time  when  the  Respondent 
took  out  administration  to  his  father,  and  when,  for^ 
the  first  time,  he  sustained  a  character  to  entitle  him 
to  sue  as  his  personal  representative. 

3d,'  That  said  Respondent  having  filed  his  bill 
after  so  long  an  acquiescence,  ought  not  to  have  been 
decreed  the  benefit  of  the  new  lease,  nor  to  an 
account  of  the  mesne  profits,  as  he  cannot  be  con- 
sidered in  any  other  or  better  situation  than  said 
Matthew  Lane  Scanlan,  whose  personal  repre* 
sentative  he  is,  and  by  whose  laches  he  ought  to  be 
bound. 

4th,  Appellant  contends  and  humbly  insists,  that 
he  ought  not  to  pay  costs,  in  as  much  as  he  was 
bound  as  trustee  for  the  next  of  kin  to  defend  their 
rights,  and  that  in  a  case  like  the  present,  he  could 
not  have  acquiesced  in  the  claims  of  the  Respond- 
ent without  the  sanction  of  the  Court ;  he  submits 
that  instead  of  paying  costs  he  was  entitled  to 
costs^  sofaratleast  as  same  soughtto  impeach  the  lease 
of  Ballymacrory  made  by  said  MattheW  Lane 
Scanlan  to  said  Bourkc  and  Bouchier,  the  Appellant 
having  no  concern  whatsoever  with  said  lease  or 
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June  t,  1813.  B^id  lands^  neither  ought  the  Appellant  to'pay  the 
^^— v^-^  costs  of  the  re-hearingy  because  the  fonner  decree 
on  the  re-hearing  was  altered  in  .a  material  pointy 
namely,  by  directing  the  Respondent  to  indemnify 
the  Appellant  against  the  covenants  contained  in 
said  lease  of  35th  March  1780,  and  more  espe- 
cially as  Respondent  did  not  by  his  bill  offer  suph 
indemnity. 

It  was  contended  on  the  part  of  the  Respondent 
that  the  decree  ought  to  be  affirmed, 

1st,  Because  Gibbon  Fitzgibbon,  by  whom  this 
lease  was  renewed,  had  no  interest  whatever  in,  nor 
any  connexion  with,  the  original  lease  and  the 
lands  in  question,  but  as  a  trustee  under  the  mar- 
riage articles  of  the  2l8t  May  1773,  which  articles 
he  had  as  a  trustee  executed,  and  the  trusts  of 
which  he  had  undertaken  to  perform,  and  which 
he,  as  such  trustee,  obtained  the  possession;  and  by 
those  articles  it  was  expressly  stipulated  and  de- 
clared that  all  new  leases  to  be  taken  of  the  settled 
estates,  of  which  the  lands  of  Duckstown  were  a 
part,  should  remain,  continue,  and  be,  to,  for,  and 
upon  the  several  trusts  of  those  articles :  and 

2d,  Because  upon  the  established  principles  of 
equity,  independently  of  the  express  covenants  and 
agreements  contained  in  those '  articles.  Gibbon 
Fitzgibbon  could  not  put  off  his  character  of  trustee^ 
and  repudiate  the  trusts  he  had  undertaken  to  per- 
form, and  by  any  dealing  with  the  trust  property 
acquire  an  interest  therein  or  derive  a  benefit  to 
himself,  to  the  prejudice  of  those  for  whom  he  was 
a  trustee* 
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Sir  S.  Romiilif,  and  Mr.  Raithby  for  Appel-  Junes,  isis. 

lants;  Sir  A.  Piggott  and  Mr.  RoupeU  for  Res-  ';^^ ' 

pondent 

Zorrf  £W(w  (Chancellor).  After  stating  the  par-  Judicial  ob- 
ticular  circumstances  in  the  case  which  rendered  jTodgnlLm.'" 
the  renewed  lease  a  trust  for  Matthew  Lane  Scan- 
kn,  he  said  that  this   was  a  trust  upon  another  Trustee  of  a 
ground.  Where  a  trustee  held  a  lease  for  the  benefit  foj^uown 
of  a  cestui  que  trusty  and  made  use  of  the  in-  ^"^'a^ttUI 
fluence  which  his  situation  enabled  him  to  exercise  holding  for 
to  get  a  new  lease.  Courts  of  equity  had  said  diat  ^st!^\ix^ 
he  should  hold  it  for  the  benefit  of  the  cestui  que  jjjf^^j,''' 
trust;  and  to  such  a  length  had  this  doctrine  been  would  not 
carried  that  where  a  trustee  procured  a  new  lease  forleltutqae 
where  it  was  perfectly  clear  that  the  lessor  would  '"«'• 
never  have  renewed  for  the  benefit  of  the  cestui  que 
trust,  the  rule  was  still  adhered  to  that  the  trustee 
must  hold  it  for  the  cestui  que  trust.    But  then 
it  was  said  that  he  was  not  a  trustee  of  the  lease. 
Now,   under  the  effect  of  this  covenant  the  mo- 
ment he  entered  on  the  lands  he  did  so  to  hold 
them  for  the  purpose  of  paying  out  of  the  rents  and 
profits  the  annuity  of  200/.  &c.     If  there  was  any 
thing  beyond  what  was  necessary  for  that  purpose, 
it  remained  in  his  hands  for  the  benefit  of  Matthew 
Lane  Scanlan.     He  was  bound  to  have  given  up 
the  possession  when  these  sums  were  paid,  or  to 
have  admitted  that  the  surplus  was  received  by  him 
in  right  of  Scanlan.     In,  equity  therefore  he  ought  FUzgibhon  a 
to  be  held  a  trurtee,  and  to  be  considered  as  having  Jcne^'ed^ic!^^. 
renewed  for  the  benefit  of  th^  cestui  que  trust.     It 
was  doubtful  whether  he  himself  had  not  acknow- 
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June  t,  18IS.  kdged  that  he  was  a  trasted.  There  was  a  caution 
*^-"v— ^  too  in  the  proceedings  for  the  renewal,  which  af* 
forded  some  reason  to  believe  that  this  was  not  a 
case  where  the  lessor  would  have  refused  to  renew 
for  the  benefit  of  the  cestui  que  trusty  and  at  any 
rate  the  new  lease  must  be  held  for  his  benefit. 

Then  if  he  were  to  be  considered  a  trustee^  it 

was  fairly  enough  objected  that  he  ought  only  to 

account  for  the  advantages  which  he  had  actually 

received,  and  some  directions  ought  to  be  given  to 

settle  that  point. 

Thoaeh  no         In  regard  to  the  matter  of  costs,  although  an  ap- 

KSSoVmat.  P^*^  would  not  be  received  merely  on  the  subject 

tvrof  co<^      of.  coats,  yet  it  did  not  follow  but  the  article  of 

anerelv^  that  •   i      i  i         •  .  ,         .  « 

too  may  be  costs  might  be  taken  mto  consideration  when  there 
where tWre  was.an  appeal  respecting  other  matters.  And  it 
itanappod  would  be  proper  in  tliis  case  to  relieve  the  Appel- 
grounds.         pellant  from  the  costs  of  that  part  of  the  suit  in 

which  he  had  no  concern. 

Lard  Redesdak  concurred  with  the  Chancellor  in 

every  particular. 

The  judgment  Was  in  the  following  form  :•— - 
^^  It  is  declared,  that  the  Respondent,  as  adminis* 
^^  trator  of  Matthew  Lane  Scanlan  his  late  father,  on 
'^  behalf  of  himself,  and  the  several  persons  interested 
'^  in  the  settlement  of  2l8t  May  1773,  is  entitled  to 
"the  renewed  lease  of  Mareh  1780:  Audit  is  there- 
"  fore  ordered,  that  the  Appellant  do  execute  an  as- 
^^  signment  thereof  to  the  Respondent,  for  the  be- 
^^  nefit  of  the  persons  so  interested,  sutgect  to  the 
"  further  order  of  the  Court  of  Chancery  in  Ireland : 
^^  And  it  is  further  ordered,  that  the  rent  reserved  by 


ON  APPEALS  AND  WRITS  OF  ERROR.  27 1 

^^  any  lease  or  demise  bon&  fide  made  of  the  premises  June  2, 1813. . 

^'  be  the  quantum  wherewith  to  charge  the  Appellant 

^'  in  his  own  right,  and  as  representative  of  Barbara 

*^  Fitzgibbon  and  Gibbon  Fitzgibbon  deceased,  for 

'^  ai^  part  of  the  premises,  so  far  as  «uch  rent  shall 

*^  have  been  received  by  him  or  the  saidBarbara  Fitz- 

*^  gibbon  and   Gibbon  Fitzgibbon  deceased  4«spec- 

**  tively:  And  it  is  further  ordered  that  what  shall  be 

'^  coming  due  on  such  account,  after  deducting  the 

^^  costs  of  the  Respondent  so  far  as  the  same  relate  to 

**  the  said  lease,  and  the  costs  of  the  Appellant  after 

^^  mentioned,  be  applied  in  the  first  place  for  the  pur* 

^^  poses  of  the  said  settlement,  and  the  surplus,  if 

^  any,  be  pftid  to  the  Respondent  as  administrator  of 

^'  the  ,sarid  Mattbiew'Lane  Scanlan:  And  it  is  further 

'^  ordered^  that  the  costs  of  the  Appellant,  with  re-* 

*^  spect  to  so  much  of  the  said  suit  as  does  not  relate 

'^  to  the  said  lease,  be  retained  by  the  said  Appellant 

**  out  of  the  money  to  be  found  due  for  the  rents 

'^  and  profits  of  the  said  leasehold  premises:  And  it  is 

^'  further  ordered  and  adjudged,  that  subject  to  the 

*^  said  declaration,  orders,  and  directions,  the  said  de- 

'^  cree  complained  of  be  affirmed :     And  it  is  farther 

^^  ordered,  that  the  Court  of  Chancery,  in  Ireland  do 

^^  give  all  njscessary  directions  for  carrying  this  judg- 

"  ment  into  execution." 

Agents  for  Appellant,       Rashleigh,  Son,  and  Leis. 
Agents  for  Respondeot,    Cannon,  and  Gargrave. 
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SCOTLAND. 

*       APPEAL  FAOM  THE   COURT  OF  SESSION. 


I 


Smith,  Esq.  and  others — Appellants. 
Governor  and  Company  of  >  t>    ^    j    ^ 
the  Bank  of  Scotland.      f  R^pondents 

Jone  y,  1818.  Appellants  bound  to  Bank  of  Scotland  in  a  cautioniy 
^  -  V  — *■  ^  bond  for  one  of  their  agents  who  feils.  Action  to  reduce 
FXAUD. —  the  bond  on  two  grounds  chiefly.     1st,  Fraud  or  undue 

sTATOTORT  conccalment  on  part  of  the  Bank,  to  prove  which  various 
iN^raictN"'  material  circumstances  offered  in  evidence,  but  proof  not 
Tioir  OP  A  allowed  by  Court  below.    2d,  Bond  not  in  point  of  fiict 

BOND  OF  cAu-  cxecuted  according  to  statutory  solemnities,  (though  per- 
TioH.  feet  on  face  of  it.)     1st,  In  witnesses  not  having  seen  par- 

ties sign.  2d,  In  the  parties  having  at  first  sined  only  on 
last  page,  (the  bond  consisting  of  a  single  sneet,  in  two 
leaves,  book  ways.)  No  decision  by  Court  below  on  the 
point  of  formality.  Cause  remitted  with  instructions  to 
the  Court  of  Session,  to  decide  whether  (under  acts  1681, 
c.  5.  and  16*96,  c.  15.)  the  bond  was  valid  notwithstanding 
the  aDeged  defects  in  its  execution;  and  if  it  was;  then  to 
permit  Appellants  to  go  into  evidence  on  question  of  fraud. 


Appellant       X  HE  Appellants  had  bound  themselves  in  a  bond 

bound  in  bond  *  * 

of  caution  to    of  cautionry  to  the  Bank  of  Scotland^  for  one  Pa- 
Seotland,  for    Person,  the  Bank  agent  at  Thurso.    Paterson  having 
one  of  their     mismanaged  the  aj9airs  of  the  Bank,  and  becoiAe 
fiuls.  Suspen-  bankrupt,  the  Respondents   proceeded  to  enforce 
d!^"tion^  ^     ^^^  ^^^^^    '^^  Appellants  resisted  payment,  pre- 
sented a  bill  of  suspension  against  a  threatened 
charge,  and  raised  an  action  of  reduction  of  the 
bond.    In  both  questions  the  Court  of  Session  pro- 
nounced against  the  Cautioners,  (AppellantSi)  who 
thereupon  lodged  their  appeals. 
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The  grounds  in  law  on  which  the  Appellants  re*  June  g,  is  13. 
lied  for  setting  aside  the  deed  were  these : —  ^""""""v"*^. 

Ist,  The  deed  was  defective  in  the  solemnities  re-  statutort 
quired  by  the  act  168I,  c.  5.  T^^nc^r'' 

2d,  It  was  informal  under  the  act  1696,  c.  15,  oNopABcfim' 
which  first  allowed  that*  deeds  should  be  written  Q^ounds  on 

book-way's.  which  Am>el- 

3d,  The  bond  was  never  properly  delivered.  setiiog^side^' 

4th,  It  was  obtained  by  concealment  and  fraud.  ^^<^^<^^- 
Besides  direct  fraud  by  Paterson,  there  was  at  least 
such  constructive  fraud  on  the  part  of  the  Res* 
pondents  a&  to  debar  them  in  law  or  in  equity  from 
taking  advantage  of  the  instrument. 

The  fraud  or  undue  concealment  alleged  by  the  Nature  oTaU 
Appellants  consisted  in  this,  that  at  the  time  the  l^Tdi^Sl' 
Bank  Company  took  the  bond  in  question,  they  stances  of-       ^ 

f  u   J    -.        ^  ?  \     ^u      fcredinprool 

were  aware  of,  or  had  strong  reason  to  suspect,  the  of  it. 
misconduct  and  insolvency  of  Paterson.  The  cir- 
cumstances which  the  Appellants  offered  to  prove, 
(but  of  which  the  proof  was  rejected  by  the  Court 
below),  in  order  to  make  out  this  proposition  were 
chiefly  these  :— 

1st,  That  an  officer  of  the  Bank  having  been 
suddenly  sent  to  Thurso,  in  September  1803,  for 
the  purpose  of  inspecting  the  Bank  transactions, 
was  for  four  days  baffled  in  his  attempts  to  be  per- 
mitted to  examine  Mr.  Paterson*s  accounts,  during 
which  time  Paterson  was  borrowing  money.  Sic.  &c. 
*  in  order  to  make  a  show  of  regularity,  and  that  in 
point  of  &ct,  a  suspicion  of  the  truth  was  at  that 
time  conveyed  to  the  Bank.  The  Respondents 
were  called  upon  in  the  Court  below,  to  produce  a 

VOL.  I,  T 
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June  0,  \B\s.  report  which  was  transmitted  to  them  on  that  occa* 

^'^*'*^'~*^   sion  by  their  officer,  but  they  refused. 

tTATOTORT         2d,  The  reason  alleged  by  the  Bank  for  their  re- 

ik"«cijt"  quiri'^g  additional  security   was,    the  increase  of 

0^  OF  A  BONO  their  business  at  Thurso;  the  Appellants  offered  to 

prove  that  their  business  had  decreased  there^  and 

was  decreasing,    and  that  this    must^  have   been 

known  to  the  Bank. 

3d>  The  extreme  and  unusual  anxiety  to  have  the 
bond  executed  with  dispatch,  which  appeared  in  the 
Bank  Secretary's  letters,  and  the  surprise  expressed 
among  their   people  that  Paterson   had  procured 
cautioners,  one  of  them  having  said  that  he  would 
as  soon  have  expected  that  Paris  should  be  trans- 
Bond  not  pro-  ported  to  Edinburgh.      In  regard  to  the  non-de« 
^rly  iBxecu-     livery,  the  bond  was  at  first  sent  to  the  Bank  in  June 
1804,  but  was  returned  again  to  Paterson,  to  get 
it  properly  executed ;  so-that  this  (according  to  the 
Appellants)  was  no  delivery.     The  letter  in  which 
the  bond  was  last  sent  to  the  Bank  was  of  1  Uh  July 
1804,  but  the  Appellants  offered  to  prove  that  it 
was  not  actually  dispatched  till  after  Paterson  had 
been  suspended  from  his  office  On  the  13th,  when 
the  whole  transaction  mUst  be  considered  as  stopped, 
and  never   finally  concluded,    so  that  no  proper 
legal  delivery  could  have  taken  place,  and  the  in- 
strumeAt  was,  consequently,    by  the  law  of  Scot* 
'  land,  a  nullity* 
Circnmstan-        The  bond  was  alleged  to  be  informally  executed 
stitatedtheiD-  m  two    respects.      At  the  first  execution   it  was 
formaliiy.        signed  by  the  parties  only  on  the  last  page,  whereas 
(as  the  Appellants,  alleged)  it  ought  to  have  been 
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also  Signed  on  the  three  first,  (the  bond  being  a  June  9,  is  13. 

single  sheet,  in  two  leaves^  book-ways.)     Then  at   ' ^—-^ 

both  the  first  and  second  execution,  none  of  the  statutory 
parties  subscribed  in  the  presence  of  more  than  one  J^  mecdt"* 
witness,  and  some  of  them  subscribed  without  any  on  op  a  bond 
witness  at  all  present.  '  The  'testing  clause   was  Testing  clause 
likewise  incorrect,  both  as  to  the  times  when,  and  incorrect.  . 
places  where,  some  of  the  parties  subscribed. 

By  the  act  .168I,  c.  5.  it  is  enacted  "  That  no  mU  Brief  sute- 
**  ness  shall  subscribe  as  witness  to  any  party's  sub-  hw^aaappli^ca- 
**  scription,  unless  he  then,  knew  that  party  and  We  10  the  case 

'^         '  111-.        on  the  part  of 

*^  saw  him  subscribe,  or  saw,  or  heard  him  give  theAppel- 
"  warrand  to  a  nottar,  or  nottars,  to  subscribe  for  jgs",  cap.%^ 
"him,  and  in  evidence  thereof  touch  the  nottar's  and  1696* cap* 

15 

"  pen,  or  that  the  party  did,  at  the  same  time  of 
"  the  witnesses  subscribing,  acknowledge  bis  sub- 
"  scription/*  And  the  act  concludes  in  these  words : 
^^  And  that  in  all  the  said  cases  the  witnesses  be  de- 
*^  signed  in  the  body  of  the  writ,  &c.  &c.  other- 
"  wise  the  same  shall  be  null  and  void,  &c/* 

The  act  1696,  ciap.  15,  declares,  "  That  it  shall 
^'  be  free  hereafter, .  for  any  person  who  hath  any 
*^  contract,  decreet,  disposition,  or  other  security^ 
*'  above-mentioned  to  write,  to  choose  whether  he 
"  will  have  the  same  written  in  sheets  battered  to* 
**  gether,  as  formerly,  or  to  have  them  written  by 
**  way  of  book,  in  leaves  of  paper,  either  in  folio  or 
**  quarto :  providing,  that  if  they  be  written  book- 
"  ways,  every  page  be  marked  by  the  number,  first, 
*^  second,  ^c,  and  signed  as  the  margins  were  ie- 
^^fore,  and  that  the  end  of  the  last  page  make 
**  mention  how  many  pages  are  therein  contained, 
^^  in  which  page  only  witnesses  are  to  sign,  in  writs 

T  2 
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Joneg,  1S13.  ^^  and  securities  where  witnesses  are  required  by 
^^■""v— -*  <*  law,  and  which  writs  and  securities  being  written 
sTATOToitT  ^'  book-ways,  marked  and  signed  as  said  is,  his  Ma* 
iHwicu™  "  J«»ty  with  consent  founded,  declares  to  be  as  vdid 
cnror  A  BovD  «<  and  formal  as  if  they  were  written  on  several 
*«  sheets  battered  together,  and  signed  on  the  mar- 
"  gin,  according  to  the  present  custom." 
Ewkinc'sln.       At  the  time  when  liie  Act  168I,  cap,  5,  was 

ftitutes,  book  ,     ^,  «--,  ,1 

3,  lit.  2,  sect,   passed,  **  Where  any  security  was  to  be  executed, 
^^*  *^  consisting  of  several  sheets  of  paper,  the  sheets 

^<  were  pasted  together  by  the  ends,  and  the  grantor 
^^  signed  on  all  the  joinings.**      And  though  this 
custom  of  signing  at  the  joinings  had  received  no 
Forbes.       '  confirmation  from  statute,  yet  the  supreme  Court 
Sym  V.  bo-  "  thought  themselves  at  Uberty  to  repel  the  objection, 
aaldsoD.  ||iat  the  grantor  had  not  signed  at  the  joinings,  only 

where  all  the  obligations  on  the  grantor^s  part  were 
contained  in  the  last  sheet,  that  sheet  being  signed 
by  him.  And  the  act  )  6q6,  clearly  recognized  this 
marginal  signing  as  adopted  by  use  into  the  law* 
The  act  168I,  therefore,  in  enacting  that  the  wit- 
ness must  see  the  party  subscribe,  or  that  the  party 
must,  at  the  time  of  the  witnesses  subscribing,  ac- 
knowledge his  subscription,  must  be  held  to  apply 
equally  to  the  signature  of  the  party  on  the  margin, 
at  the  joining  of  the  sheets,  wherever  by  the  prac- 
tice at  that  time  such  signature  was  necessary,  as  to 
the  signing  at  the  foot  of  tlie  deed.  By  the  act 
1696,  the  signing  each  page  of  a  deed  written  book- 
ways  was  substituted  for  signing  the  margins  as  be- 
fore. But  the  statutory  requisites  under  the  act 
168 1  remained  in  full  force,  applicable  in  every  cir- 
cumstance to  the  deed  written  book-ways,  as  they 
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.  were  formerly  to  the  corresponding  circumstances  in  June  g,  i8i4« 
the  deed  written  on  sheets  battered  together.     II    ^"— ^v— ^ 
therefore  by  the  act  168I,  it  was  necessary  that  the  statutory 
subscribing  witnesses  should  witness  the  marginal  '^"^cot,'!* 
subscription  of  the  deed  then  in  use;   it  was  now  onqpabowa 
equally  necessary  that  they  should  witness  the  pa-  ^^^  ^ 
.gmal  subscription  of  a  deed  written  book-wftys.     In 
the  present  case^  in  point  of  fact^  the  subscription 
of  all  the  parties  to  the  last  page  was  not  witnessed 
by  two  witnesses^  and  that  of  none  of  the  Appel- 
lants to  the  preceding  pages  was  so,  witnessed. 

The  instrument  in  question  was  therefore  (the  Ap^ 
pellants  contended)  null  on  two  grounds,  indepen- 
dant  of  the  inaccuracy  of  the  testamentary  clause. 
First,  The  signature  of  the  grantors  to  the  fitst,  se- 
cond, and  third  pages,  were  not  duly  witnessed  by  the 
witnesses  subscribing.  Secondly^  If  it  should  even  be 
held,  that  this  was  not  necesssry  under  the  statute 
yet  this  instrument  would  sliil  be  void,  inasmuch  as 
the  subscription  of  all  the  parties  to  the  last  page 
was  not  duly  witnessed  by  the  subscribing  witnesses. 

It  was  clearly  established  by  decisions,  (they  said,)  ^g'^s!!^^;^ 
that  witnesses  not  seeing  a  party  subscribe  was  fatad  «<»  v.  Steven- 

to  a  bond.  Fount.  12th 

The  Respondents,  besides  denying  the  eqaky  of  ffl^'ji^p^j, 
the  Appellants'  case,  maintained  that  the  acknow-  die. 
kdgement  of  their  subscriptions  by  the  parties  was  de'^AM  oa 
fuiiicient;  that  the  subscription  upon  all  pages  of  a  p*"^^^^ 
single  sheet  was  not  necessary  de  solemnitaie  ;  that 
&0  bond  was  therefore  properly  executed  and  deli*- 
v«red  at  first,  and  they  relied  on  Williamson  v. 
Williamson^  December  21,  1742,  (and  cases  there  Kiik.v.Wrir. 
ftated).  ^^»- 
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JimeQ,  18IS.      The  Appellants  on  the  other  hand,  to  show  that 

^~'*v— -^   the    acknowledgement  of  subscription  by  parties 

8TATUT0RT     v^ds  not  sufficicnt  to  supply  the  want  of  statutory 

?2tt**™l"  requisites,  relied  on  the  the  c&se  of  M^  Far  lane  v. 

^K  OP  A  BOND  Grieve,  with  Edmomton  v.  Lang,  and  cases  there 

Fa  ^Coli'^*'    cited.    The  bond,  in  stating  the  liability  of  the  Ap- 

May  28,1790.  pellants,  purported  to  be  ^^  msupplement  of  the  first 

^'  bond,  and.  included  transactions  which  had  been 

f^  made  by  Paterson  during  the  time  he  acted  as 

^^  agent."    The  Appellants  however  contended,  that 

from  the  nature  of  the  instrument  which  was  a 

bond  of  credit,  they  were  at  all  events  only  liable 

for  losses  sustained  subsequent  to  the  date  of  the 

bond ;  while  the  Respondents  insisted  that  the  in- 

atrument  covered  past  as  well  z%  future  transactions. 

Sir  S.  Ramilly  and  Mr.  Brougham  (for  the  Ap- 
pellants.) If  the  the  facts  oiiered  in  evidence  on  the 
question  of  undue  concealment  were  made  out  in 
proof,  the  principle  by  the  law  of  England  and 
also  by  that  of  Scotland  was  clear.  A  case  of  this 
kind  had  lately  come  before  the  Court  of  Chancery. 
Fishmongers*  One  Maltby  had  been  clerk  to  the  Fishmongers* 
Maul^?^^'  Company;  several  of  his  sureties  had  died,  and4ie 
had  not  been  asked  to  renew  them.  At  length  the 
Company  were  dissatisfied  with  his  conduct,  and  di- 
rected an  inquiry  into  the  state  of  his  accounts,  and 
ibund  that  he  was  indebted  to  them  in  a  very  con* 
siderable  sum.  Before  settling^  accounts  with  hioij 
however,  they  required  new  sureties  in  place  of 
those  who  had  died,  and  a  bond  was  executed  ac* 
cofdingly;  immediately  after  which  Maltby  was 
removed.    A  bill  was  filed  by  the  sureties .  to  pre*- 
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Tent  the  enforcing  of  the  bond,  and  the  bill  was  June  9,  i8t3. 
retained,  though  liberty  was  given  to  sue  upon  it  '^— v— ^ 
Ht  law  ;  it  being  apprehended  by  the  Court  that  the  statutory 
nature  of  the  defence  was  such  as  might  be  pleaded  «0LJi*«^'i'riits 
at  law.     He  had  heard  nothing  further  of  that  case,  on  op  a  bqkp 
but  concluded  that  the  Fishmongers'  Company  had  ^^  ^^^^°*'- 
thought  proper  to  acquiesce  in   the  opinion  inti- 
mated by  the  Chancellor  on  that  occasion,  and  had 
refrained  from  attempting  to  enforce  the    bond. 
This  therefore,  though  it  could  not  be  called  a  de- 
rided case,  was  an  opinion  intimated  by  the  Court 
after,  in  eifect,  a  full  hearing,  and  acquiesced  in  by 
the  parties.     The  present  case  was  exactly  similar 
to  that  of  the  Fishmongers'  Company  and  Maltby. 
They  ought  therefore  to  be  permitted  to  go  into  evi- 
dence of  those  facts  which  they  had  offered  to  sub^ 
stantiate. 

But  there  was  an  objection  also  in  point  of  form, 
and  if  ever  there  was  a  case  in  which  it  was  proper 
to  take  such  an  objection,  it  was  this :  the  bond  was 
null  and  void  from  the  want  of  the  formalities  in  the 
execution  required  by  the  statutes  l6g6,  cap.  15, 
and  168I,  cap.  5.  (vide  ante.) — But  theo  it  was 
jaid,  that  the  parties  had  admitted  that  they  had 
signed  the  bond,  and  that  therefore  the  spirit  of  the 
act  had  been  complied  with ;  since,  where  there  viras 
a  distinct  admission,  there  could  be  no  danger  of 
fraud.  ITiis  was  no  answer ;  the  statutes  required 
the  proper  formalities  de  solemmtatej  and  unless  they 
were  complied  with  no  subsequent  admission  would 
cure  the  defect.  Suppose  a  will  of  real  property 
executed  in  the  presence  of  two  witnesses,  the  de- 
visee might  nay  that  the  spirit  of  ttte  statute  frauds 
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June  9, 1813.  was  Complied  with,  as  two  witnesses  were  sufficient 
'^■""v— ^  to  guard  against  fraud.  StiU  the  heir-at-law  would 
6TATUT0RT  have  a  right  to  insist  that  this  was  no  will,  as  it  was 
SOLEMNITIES  jjqj  exccutcd  with  the  prescribed  formalities.    It 

IN  EXECCTI-  * 

ON  OP  A  BOND  would  be  dangerous,  where  the  law  prescribed  a  sp^* 
p  CAUTION,   ^.^j  goleflanity,  to  decide,  that  a  compliance  with 
what  might  be  conceived  to  be  the  spirit  was  suffi- 
cient.    In  a  deed  made  up  book-ways,  the  only 
way  to  prevent  fraud  was*  to  have  each  page  signecl, 
and  the  number  mentioned  in  the  last  page.     But 
'  tbey  said  there  was  no  danger  of  fraud  where  the 
nufnber  was  mentioned  on  the  last  page,  though  the 
rest  were  not  signed.    There  unquestionably  was 
.  great  danger  of  fraud.  Suppose  two  sheets  put  up  in 
four  leaves,  each  written  on  one  side,  it  might  be 
signed  and  the  number  of  pages  mentioned  on  the . 
.  last  page  >  the  middle  sheet  might  be  taken  out  and 
another  put  in  containing  matter  totally  different, 
and  yet  the  number  of  pages  would  exactly  corres- 
pond with  that  mentioned  on  the  last  page.    This 
was  stated  e.v  abundanti,  for  it  was  enough  that  the 
formalities   were   required  by  the  statutes.      Hie 
^  Respondents  said  it  was  enough  that  the  spirit  of 
the  statute  was  complied  with  ;  and  they  relied  upon 
sutDec.        the  case  of  fFilliamson  v.  fFilliamson,  reported  by 
J^nv.w^riu'   Lord  Kilkerran.  But  there  the  deed  was  holography 
or  wholly  written  by  the  grantor;  which  by  the 
law  of  Scotland  was  one  of  what  were  called  privi-^ 
leged  deeds,  and  exempted  from  the  operation  of  the 
statutes ;  and,  as^to  the  note  of  Lord  Kilkerran  af- 
fixed tp  that  case,  it  was  a  mere  dictum  of  his  own^ 
and  n^t  material  to  the  question  then  decided.  This 
eYgument,  if  goeid  for  any  thiiig,  would  go  tlie  length 
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of  asltifig  aiide  tbe  necsessity  of  attesting  witnesses  Jane  9,  isia. 
•kogether^  which  no  one  ever  contended  for.    To  l^^^^^ 
«Uow  the  mere  hct  of  admission^  to  take  the  case  statutory 
Ottt  of  the  sUtotes,  would  be  to  ofer  a  premium  to  ^^  £XEcnTi« 
ditfaonestjr :  1st,  theh,  they  submitted.  That  the  cir.  l^^l^^^^^ 
eumstances  which  they  o&red  tx>  prove  were  material, 
and  if  proved,  would  have  formed  sufficient  ground  to 
reduce  the  bond  on  the  score  of  constructive  fraud ; 
and  that  the  rejection  of  this  evidence  by  the  Court  ^ 
below  called  for  their  Lordships*  interference,  adiy. 
That  the  bond  was  never  properly  executed ;  and 
3dly,  That  it  had  never  been  properly  delivered. 

Mr.  Adam  and  Mr.  Horner  (for  the  Respondk- 
ents.)  This  was  a  case  of  great  importance,  since 
it  was  highly  reifmsite  on  the  one  hand  that  the 
meaning  of  the  statutes  as  to  tbe  execution  of  bonds 
should  be  finally  settled,  and  that  on  the  other 
hand  persons  should  not  be  permitted  to  take  ad- 
vantage of  a  mere  matter  of  form,  to  avoid  instru* 
ments  completely  admitted  by  themselves  to  have 
been  executed.  The  ftcts  which  had  been  stated  as 
to  the  merits  of  the  case  did  not  appear  in  evidence, 
for  the  Court  below  did  not  permit  the  proof,  as  the 
principle  seemed  perfectly  dear,  and  the  instm* 
ment  executed  in  a  manner  so  perfect,  as  not  to  be 
affiscted  by  any  facts  relative  to  the  conduct  of  the 
parties.  They  had  been  inserted  only  for  the  pur* 
pose  of  founding  the  objection  of  form,  which  was 
tbe  main  point. 

The  Urst  ejection  in  point  of  form  was  under 
the  statute  of  l<$g6,  cap.  15,  that  each  page  of  the 
bond,  which  was  tnade  up  book*ways,  had  not  been 
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Jane  9, 1819.  Signed  by  the  parties ;  and  the  second  was  under 

.^^ V-— ^   the  statute  of  1681^  cap*.  5,  that  the  individuals  at* 

sTATumiT.    testing  the  signatures  were  not  present  at  the  signi^ 

xS  wcBcuTi"  ^^S  ^y  ^™^  ^f  *^®  parties,  nor  heard  them  acknow^ 

ov  or  A  Boin>  ledge  their  signatures.    While  these  objections  were 

cf  cAunow.   ^jj jgy  examination,,  their  Lordships  would  bear  in 

mind  that  the  signatures  were  in  fact  admitted  by  the 

parties  themselves,  and  that  this  was  not  a  case  as 

between  third  parties,  so  that  cases  of  that  descrip<' 

tion  were  out  of  the  question. 

In  regard  to  the  act  of  1696,  their  Lordships,  on 
examining  the  bearings  of  that  statute^  would  find 
that  the  object  of  it  was  to  provide  a  security  for  the 
due  execution  of  bonds  not  pasted  together,  as  the  se- 
veral sheets  were  when  deeds  were  put  up  in  Uie 
shape  of  rolls,  but  only  fixed  together  with  threads 
as  they  generally  where  when  several  sheets  were 
joined  together  book-ways*  The  design  of  the  sta- 
tute  waS)  to  take  care  that  the  parts  which  were  so 
detached  should  he  so  authenticated  as  to  prevent  the 
fraud  that  might  otherwise  arise,  by  the  subtraction 
of  one  sheet,  and  the  substitution  of  another  which 
the  grantor  might  never  have  seen.  But  there  was 
no  necessity  whatever  for  this  precaution  of  signing 
on  evecy  page,  where  there  was  only  one  sheet  as 
in  the  present  instance.  Suppose  a  sheet  of  paper 
in  the  form  of  two  leaves  written  on  one  side,  and 
then  the  back  of  it  turned  and  partly  written,  it 
would  be  sufficient  to  prevent  fraud  to  execute  it 
on  the  back^  and  no  mischief  could  in  such  a  case 
result  from  not  signing  it  on  each  page.  This  was 
exactly  the  present  case,  to  which  therefiore  the  sta* 
tute  did  uot  apply.    Jn  the  first  practice  of  con^ 
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veyancing,  deeds  were  made  up  in  the  form  of  rolls,  Jane  g.  isia. 
the  separate  sheets  battered  (pasted)  together,  and  ^^-~v-— ^ 
the  law  for  the  purpose  of  preventing  §aud,  required  statutory 
that  they  should  b^  signed  at  the  joinings  in  order  J^^^^^c™,!^ 
to  connect  the  several  parts.     By  the  statute  of  onofabokd 
1696,  it  was   allowed  to   write  deeds  book-ways 
in  folio  or  quarto ;  and  it  was  provided,  that  deeds 
so  written,  if  the  pages  were  numbered  and  signed, 
should  be  as  valid  and  formal  as  if  written  in  the 
old  way.     The  statute  did  not  say  that  such  deed 
should  be  null  and  void  unless  signed  on  every  page, 
but  that  if  signed  on  every  page  they  should  have 
the  same  effect  as  if  written  in  the  old  way.    Th^ 
act  was  only  directory,  not  mandatory.    But  what 
they  chiefly  relied   upon   was,  that  the  bond  in 
question  was  not  written  book-ways  at  all,  as  it 
consisted  only  of  one  sheet,  which  from  the  first 
was  signed.     It  was  not  within  the  scope  of  the 
danger  to  be  guarded  against;    and  therefore  the 
statute  did   not  bear  upon  it.     Here  the  case  of 
Williamson  v.  Williamson^  reported  by  Lord  Kilker'?  Clerk  Home; 
ran  in  his  dictionary  under  the  word  writ^  was  ma- 
teria*    It  was  true,  the  instrument  was  in  that  case 
holograph  of  the  grantor ;  but  this  was  not  the  sole 
ground  of  the  decision.     There  was  no  exemption 
in  the  statute,  in  regard  to  holograph  instruments. 
One  ground  of  the  decision  a}:^)eared  to  be,  that  the 
signing  on  each  page  was  not  necessary  de  solemnitatCy 
where  the  instrument  was  written  on  one  sheet. 

The  case  of  Robertson  v. ■ ,  to  the  same  Robertson  v. 

effect,  was  also  noticed  by  Lord  Kilkerran,  in  a  note  Eichics.  igiii 
iinder  the  word  xvrit  in  his  dictionary.     It  was  also  J^n- 1742. 
^reported  by  Ijord  Elchies,  some  of  whose  manu-*     *^»***^' 
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scripts  hftd  been  lately  presented  to  the  faculty  of 
advocates  by  Sir  James  Montgomery,  and  whicK 
fTATUTORT  wcTc  fouod  ta  be  SO  valuable  that  they  were  now 
•oLBMKiTiBji  printed.    This  case  was  decided  on  the  19th  Jar 

IK  EXECUTI-       * 

ONOFABOKD  nuary,  17 ^^^^  a  month  or  two  previous  to  that  of 

OF  cAUTioK.   jynii^jf^g^^  ^^  WilUam9on^  and  had  been  considered 

in  the  deeision  of  the  latter  case.     It  most  there^ 

fore  be  taken  as  distinctly  decided^  that  the  statute 

did  not  extend  to  writings  on  a  single  sheet.    The 

MacdonaW  v.  <jase  of  Macdouald  x>.  Macdomldj  decided  in  Pe*- 

Fac.  Coll.       bruHry  1778^  reported  in  the  Faculty  Collection  was 


Dict/i^6.    determined  on  the  ground  of  Robertson  v. 


The  bond  here  was  therefore  perfect  upon  its  first 
execution^  and  had  been  delivered  as  such ;  and 
the  mistake  of  the  officer  in  sending  it  back  again 
ought  not  to  prejudice  that  delivery.  Some  of 
the  grantors  themselves^  it  was  to  be  observed^, 
had  transactions  with  Paterson,  as  agent  for  die 
bank,  subsequent  to  the  date  of  the  bond. 

The  other  objection  in  point  of  form  was  founded 
on  the  act  of  1681,  cap.  5.  The  act  set  out  with 
aA  acknowledgement  oi  the  principle,  that  insti%»- 
ments  properly  executed  ^  were  probative  of  <^em^ 
^^  selves,"  like  instruments  in  England  of  a  ceiHaiti 
age.  It  was  important  that  this  principle  of  the 
law  of  Scotland  should  not  be  disturbed.  The  pre- 
sent  bond  was  perfect  and  probative  of  itself.  But 
then  it  was  said,  that  the  attesting  witnesses.hitd  not^ 
in  fact,  seen  all  the  parties  sign  or  acknowledge  theit 
subscriptions  hi  terms  of  the  act ;  as  the  bond  how- 
ever was  probative  of  itself,  they  ought  not  to  be  al- 
lowed to  give  evidence  of  that  fact.  The  cases  of 
Edmonston  v.  Lang,  and  M^Farlmc  v.  Grieve^ 
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mentioned  on  the  other  side  were  not  applicable,  iwkt  9,1919. 
Ift  both  these  cases  the  instruments  were  imperfect  ^— "v-— *^ 
cm  the  &ce  of  them :  in  the  one  case  there  was  a  de-  statdtort 
feet  in  the  point  of  subscribing  witnesses,  in  the  JJ^"*™* 
other  the  writer  had  not  been  designed*^  But  the  ohofabovd 
bond  here  was  ex  facie  perfect,  and  not  to  be  im-    '  ^  ^^^ 
pugned  by  evidence  dehors.     Independant  of  that, 
however,  upon  looking  at  the  act  it  would  be  found 
that  a  very  di&rent  effect  was  given  to  the  want  of 
designation  of  the  writer  and  witnesses,  from  what 
was  given  to  the  fklse  attestation  of  witnesses,  as  to 
their  seeing  the  party  subscribe  or  acknowledge  his 
subsoription.     In  the  former  case  the  bond  was  de* 
clared  to  be  null  and  void ;    in  the  latter  case,  the 
witness  was  to  be  punished  as  accessary  to  forgery, 
but  there  was  no  declaration  of  the  nullity  of  the 
bond.    Even  if  it  were  proved,  therefore,  that  the 
subscribing  witnesses  did  not  see  the  parties  sign  or 
acknowfedge  their  signatures,  there  was  na  statutory 
nullity.     The  witness  was  liable  to  punishment  as 
an  accessary  to  forgery  ;    but  the  instrument  being 
perfect  on  the  face  of  it  was  conclusive  against  the 
grantor.     He  ought  not  to  be  allowed  to  take  ad- 
vantage of  his  own  fraud  or  negligence,  to  avoid  his 
own  deed.    Their  Lordships  would  shake  the  secu- 
rity of  all  property,  if  they  permitted  deeds  perfect 
ex  facie  to  be  questioned  on  such  grounds. 

In  regard  to  the  proceedings  of  the  Bank  in  this 
transaction,  there  was  no  evidence  of  bad  faith  on 
their  part.  The  circumstance  of  their  taking  no 
steps  in  the  business  so  long  after  their  agent,  Mr. 
Marshall,  had  inspected  Paterson's  accounts,  was  it- 
self a  proof  that  they  were  not  aware  of  his  miscotv 
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June  g,  1^13.  duct ;  and  their  demand  of  additionalxsecurity  was  aci 
^''■■"'-v— ^    counted  for  by  the  increasing  business.     The  Bank^ 
8TATUTORT     howevcr^  had  been  charged  with  uncpnscienliousness 
!Stt,?™"*  «^nd  want  of  faith  in  these  transactions ;  and,  in  order 
ON  OF  A  BOND  to  makc  something  of  this,  the  case  of  the  Fishmon** 
gers'  Company  and  Maltby  had  been  relied  on» 
But  it  was  not  known  what  had  become  of  that 
cAaej  which  had  been  sent  to  be  tried  at  law*  Sir  S* . 
Romilly,  with  all  his  knowledge  of  equity,  had  been 
able  to  produce  nothing  better  than  this  fragment  of 
an  abortive  case  in  favour  of  his  argument,  relative 
to  the  equitable  relief  which  he  conceived  due  to 
the  Appellants.    Three  circumstances  had  been  al- 
leged as  importing  fraud  on  the  part  of  the  Respond- 
.ent:  1st,  The  sudden  appearance  of  the  inspector 
at  Thurso ;  2dly,  The  refusal  of  the  Bank  to  produce 
the  repdrt  of  their  agent  on  the  state  of  Fatcrson*s 
account ;  3dly^  The  anxiety  of  the  Bank  officer  to 
get  the  bond  executed  for  the  additional  lecurity. 
But  this  sort  of  occasional  inspection  was  not  extra* 
ordinary ;  it  was  iu  the  common  course  of  the  Bank's 
proceedings.     Mr.  Marshall  had  visited  Thurso  in 
September  1803;  but  if  any  fraud  on  the  part  of 
Paterson  had  been  discovered,  it  was  strange  that 
the    Bank   should    have  rested    satisfied    for  ten 
months,  without  evincing  the  least  suspicion  on  that 
head.     From  the  increasing  state  of  business,  they 
found  it  necessary  to  require  more  security  from  all 
their  agents,   and  from  Paterson  among  the  rest 
But  they  allowed  him  time  to  provide  t})is  addi*^ 
tional  security,  and  acted  in  every  respect  as  if  they 
had  the  most  complete  confidence  in  him.     As  to 
producing  the  repoict^  the  Appellants  had  no  right  to 
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have  it    They  had  no  claim  to  be  allowed  to  fish  for  June  g,  18191 
evidence  from  the  private  transactions  of  the  Bank.     '^— ^^'*— ^ 

Lord  Redesdale.    Supposing  the  report  shewed  statutory 
that  Paterson  was  no  longer  trust-worthy,  and  the  ^^^^^^^Jtu 
Bank  had  trusted  him  notwithstanding,  upon  decided  on  of  a  bond 
cases  the  prior  security  would  be  dischai^d  fix>m 
all  the  consequences  of  subsequent  transactions,  as 
contrary  to  the  faith  of  the  contract.    And  then,  it 
might  be  a  question  what  bearing  this  circumstanca 
might  have  on  the  new  sureties. 

Tlie  point  which  his  Lordship  had  stated  as  decided 
in  England,  was  also  settled  by  the  law  of  Scotland ; 
but  what  they  alleged  was,  that  the  Appellants  had 
no  right  to  scrutinize  the  Bank  documents.  It 
would  have  been  very  well  here,  where  they  might 
file  a  bill  of  discovery ;  but  it  was  repugnant  to  the 
principles  of  the  law  of  Scotland.  The  Appellants 
might  have  had  the  oath  of  the  party  if  they  had 
chosen  to  proceed  in  that  way.  As  to  the  anxiety 
of  the  Bank  agent,  it  was  natural  for  him  to  wish  to 
have  the  bond  executed  without  delay,  as  he  himself 
might  have  been  liable  to  the  Bank.  The  Appellants 
therefore  had  made  out  no  prima  Jacie  case  to  entitle 
the^  to  be  allowed  to  give  the  circumstances  in  evi* 
dence;  and  it  was  therefore  submitted  that  the 
interlocutors  ought  to  be  suffered  to  stand. 

Sir  S.  Romilly  (in  reply)  again  insisted  that  even 
if  the  bond  were  properly  executed,  it  had  been 
obtained  under  such  a  suppression  of  facts  as  made 
it  fraudulent,  and  therefore  void.  The  Court,  by  the 
law  of  Scotland,  ought,  upon  the  least  appearance 
9f  relevancy,  tq  allow  the  proof.    It  was  not  al- 
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June  9, 1610.  leged  that  the  Bank  could  be  ootnpelled  toproduoe 
^-^v— "^  tbe  report;  but  their  refusal  wae  eridenoe,  that  if 
tTATutoRT  produoed  it  would  have  proved  fraud.  As  to  the  al« 
»  m'ecct  **  legation  of  their  remaining  6atis6ed  ao  loog  after  that 
oMor  A  BON9  report^  they  did  not  remain  satisfied^  for  theyendea* 
voiired  to  get  additional  security ;  and  they  thought 
it  their  inteoest  not  to  take  any  farther  qteps  ia 
v^td  to  Paterson,  till  he  had  procured  that  secu- 
nty*  The  Bank,  no  doubt,  fbrosed  a  most  respect- 
able body.  Some  of  die  Judges  beloir  were  them«>- 
selves  directors ;  but  when  a  body  executed  a  kind 
of  public  truat,  they  were  often  led,  even  by  a  sense 
of  duty,  to  act  in  a  manner  in  which  they  would 
not  have  acted,  if  their  own  interests  adone  had  been 
concerned.  Patersou,  like  Makby,  was  removed 
the  moment  the  8ecurit|r  was  obtained.  Maltby*s 
case  had  been  called  an  abortion ;  but  it  bad  been 
solemnly  argued,  and  the  grantees  of  the  bond  there 
wereso  well  satisfied,  thateither  law,  or  equity,  or  both 
were  so  much  against  them,  that  th^  had  not  iiir*- 
ther  attempted  to  enforce  their  bond,  and  were  losers 
to  the  amount  of  several  thousand  pounds.  Another « 
view  of  the  ease,  suggested  by  one  of  their  Lordships, 
(Redesdale,)  was  very  important.  If  the  Bank  kpew 
of  the  fraud  of  their  agent,  even  the  former  sureties 
were  discharged  from  all  consequences  of  the  trans* 
actipns  subsequent  to  «their  obtaining  that  knowledge, 
so  that  tbe  new  sureties  could  not  giet  a  contribution 
pro  tanto  from  the  former  sureties.  He  had  before 
stated  the  case  too  weakly  for  his  client ;  for  the 
Appellants,  by  the  improper  concealment  of  the 
Bank,  had  become  sureties,  not  only  for  a  debt  v^ 
curred,  hut  for  a  debt  of  which  it  was  impossible 
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they  could  have  known  the  extent.     With  respect  Jane  9, 1813. 
to  the  other  ground,  the  want   of  formahty,  the 


FRAUD. — 


object  of  the  Act  of  1696  was  not  merely  to  pre-  sTAxoTORy 
vent  fraud  by  the  insertion  of  leaves,  but  also  to  J^",^clm" 
prevent  the  fraud  that  might  arise  from  the  insertion  on  or  a  bond 
of.  additional  lines.  For  this  purpose,  it  was  neces- 
sary before  not  only  to  ^ign  every  sheet  in  the  roll, 
but  to  sign  each  at  the  joining;  and*with  the  same 
view,  when  deeds  were  made  up  book-ways,  it  was 
necessary  they  should  be  signed  not  only  on  every 
page,  but  at  the  bottom  of  every  page.  The  signing 
of  each  page  was  therefore  not  only  necessary  de 
solemnitat€j  but  also  for  the  very  object  which  the 
statute  had  directly  in  view ;  viz.  the  prevention  of 
fraud.  But  then  they  said  th&t  this  was  not  a  bond 
written  book-ways,  because  it  was  only  a  single 
sheet.  He  did  .not  know  whether  that  was  the  fact ; 
the  bond  ought  to  have  been  produced.  But  sup- 
posing it  to  be  so,  the  distinction  was  a  very  extra- 
ordinary one.  There  had  been  a  question  whether 
a  song,  written  on  a  single  sheet,  was  a  book,  and 
it  was  decided  that  it  was.  The  real  distinction  was 
between  paper,  or  parchment,  made  up  in  the  man- 
ner of  a  roll,  and  in  the  manner  of  a  book.  That 
the  present  bond,  whether  consisting  of  one  or 
many  sheets,  was  written  book- ways,  and  not  in 
the  manner  of  a  roll,  thcrp  could  be  no  question. 
Then  it  was  said,  that  the  act  was  only  directory, 
and  did  not  declare  the  instrument  void,  although  # 
the  formalities  should  be  neglected,  lliis  was  a 
distinction  which  he  had  never  hc^rd  of  before. 
\}^hen  an  act  directed  a  thing  to  be  done,  he  had 
always  understood  that  it  was  necessary  it  should  be 

VOL.  I.  u 
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June  9, 1813.  done.  Unless  this  was  tlie  eiTect^  the  act  was  wholly 
^'"■— ^v— ^    nueatorv. 

STATUTORY  Thcn  as  to  the  Act  of  l6S1>  cap.  5,  it  was  argued^ 
imVxIcuti^*  ^^^  ^^  clause  .relating  to  the  subscription  in  the 
ON  or  A  BOND  presence  of  witnesses,  did  not  make  the  instrument 
void  where  this  was  neglected,  but  only  rendered 
the  attesting  witnesses  liable lo  punishment  as  acces- 
sary to  forgery.  ,  In  other  words^  the  party  forging 
was  to  be  punished,  but  the  forged  instrument  was 
valid!  But  there  was  another  decisive  answer ;  there 
was  no  occasion  to  say  in  direct  terms  that  the  in- 
strument should  be  void,  for  it  was  so  under  the  law 
as. it  stood  before.  The  Act  of  1540,  cap.  117, 
required  upon  pain  of  nullity,  that  the  deed  should 
be  executed  in  the  presence  of  witnesses  ;  the  Act 
of  l681  gnly  added  to  this  the  punishment  of  wit* 
nesses  falsely  attesting  the  due  execution.  It  had 
been  said,  there  was  no  exception  in  the  act,  even 
of  holograph  instruments.  The  answer  to  which 
was,  that  holograph  writings  were  privileged,  and 
that  therefore  the  statute  did  not  apply. 


Judicial  ob-         Lord  EldoTi  (Chancellor,)  stated  the  form  of  the 
andjudgment.  proceeding  in  the  Court  below,  as  above  set  forth, 
and  thien  observed  that  the  grounds  of  these  pro- 
ceedings by  suspension  and  reduction  were  several ; 
and  among  these  frauds  was  one,  though  that  ex- 
pression appeared  to  be  considered  as  rather  too 
harsh,  and  it  was  sometimes  called,  a  concealment 
of  material  circumstances.     A  difference  of  opinion 
appeared  to  have  prevailed  among  the  judges. 
Jll'liroa''*' ^°       '^'^^   ^^^  question  was,  whether  the  instrument 
staled.  had  been  well  executed.    2d,  Whether,  if  well  exe* 
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coted^  it  had  been  properly  delivered.     3d,  Whe-  June  9, 1813. 

ther,    if  the   instrumeiTt   could   be   impeached  on  j,^^^^^'^*^ 

neither  of  these  grounds,  the  cautioners  ought  to  statutort 

be  allowed  a  proof  of  certain  facts  and  circumstances  J^  e™  cur™ 

which  if  proved,  they  contended,  would  afford  an  on  of  a  bond 

.      ,,  1      r        1-    r  ^^  CAUTION,  g 

equitable  ground  ot  relier. 

On  the  one  hand,  it  had  been  Argued,  that  under 
certain  statutes  of  1^81  and  J  696,  the  bond  was 
void,  because  it  had  not  been  executed  in  proper 
form,  and  with  proper  solemnities,  which  by  the 
enactments  of  these  statutes  were  indispensable*' 
On  the  other  side  it  was  contended,  that  as  the 
instrument  had  been  admitted  by  the  parties  to 
have  been  executed  by  them,  there  was  no  room  for 
the  objection  far  want  of  form.  He  had  then  ex- 
pressed a  wish  to  see  the  grounds  upon  which  the 

Court  below  had  decided ;  and  he  had  since  obtain-  f ^"'*  ^^!^^ 

/•I'll        "^"  "^^  °*" 
ed  some  notes  of  the  opmions  of  the  judges,  but  cidea  ihe 

they  gave  no  Hght  on  this  particular  point.  ?ormaU?y*In- 

The  Court  below,  however,  bad  attended  to  the  denhesta- 

objection  with  respect  to  the  delivery  of  the  dee4»  and  1696.' 

They  seemed  to  have  considered  it  properly  deli-  Bond  well 

.  delivered. 

vered,  and  he  did  not  think  there  was  sufficient 
ground  to  quarrel  with  their  decision  on  that 
head. 

Another  question  was,  whether  the  bond  was  to 
its  amount  to  be  considered  as  in  its  nature  an 
instrument  to  indemnify  the  Bank  against  past,  as 
well  as  future  loss  to  them,  from  the  transactions 
of  Paterson  as  their  agent.  If  such  was  the  nature 
of  the  bond,  it  would  be  necessary  to  look  with 
great  attention  at  the  circumstances,  under  which  it 
had  been  given  and  taken. 

u  3 
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Jbneg,  1813.  TliG  ttext  question  related  to  the  materiality  and 
""""■""^^v*"*^  effect  of  the  circumstances,  offered  to  be  given  in 
8TATUTORT  cvidcnce  in  regard  to  this  bond.  If  an  agent  had 
?n\«cut?-*  ^^^^  guilty  of  embezzlement,  or  other  improper 
ON  OF  A  BOND  couduct  unkfkowu  to  his  employer,  the  cautioner 
Question  of  ^^"'^  ^^  liable.  But  if  a  man  found  that  his  agent 
fraud,  or  had  betrayed  his  trust,  that  He  owed  him  a  sum  of 
cealmeot.  *  money,  or  that  it  was  likely  he  was  in  his  debt ;  if 
If  a  principal,  under  such  circumstances,  he  required  sureties  for 
M^xtyoPh'u  his  fidelity,  holding  him  but  as  a  trust-worthy  per- 
agent.requiref  ^n    knowin?^  or  having  srround  to  believe,  that  he 

security  in  a  '  ^  .         .         ^  ^  .  .  t      \         - 

WAV  Which  was  not  so  ;  then  it  was  agreeable  to  the  doctnnes 
a$*a  tnist^wor-  ^^  equity,  at  least  in  England,  that  no  one  should 
thy  person,      be  permitted  to  take  advantage  of  such  conduct, . 

the  cautioner  *      ,  ,  .  .  ° .  ^ 

nqt  liable.  evcn  With  a  v^ew  to  security  against  future  transae* 
tions  of  the  agent.  The  cautioners  here  said,  that 
they  were  taught  by  the  Bank  to  believe  that  Paler- 
son  was  a  good  man,  when  the  Bank  knew,  or  had 
reason  to  believe,  that  he  was  not  so,  and  they  offered 
to  prove,  that  the  Bank  did,  at  the  time  of  requiring 
this  additional  security,  know  of  ^Paterson's  miscon- 
duct, or  had  good  reason  to  believe  that  ho  had 
misconducted  himself.  Now  he  understood  the 
Court  of  Session  to  say,  that  though  tney  proved 
all  this  they  proved  nothing. 

The  letter,  they  alleged,  requiring  additional  se- 
curity, wasVritten  in  December,  1803.  Marshall, 
one  of  the  Bank  inspectors,  had  been  at  Thurso  in 
the  iieptembcr  preceding,  and  they  said,  that  he 
had  to  wait  four  days  before  Paterson  would  state 
his  accounts,  though  he  (Paterson)  ought  to  have 
been  prepared  to  do  so  at  a  moment's  warning. 
Marshall  l^d,  as  they  alleged,  made  a  report  at  the 
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* 

time  to  the  Bank^  and  they  called  upon  the  Bank  Jane  9,' is  13. 
to  produce  that  report.     They  had  not  the  power  in   ^"-^v--*-^ 
Scotland  to  compel  a  discovery,  as  in  our  Courts  of  statutory 
Equity;  but  if  it  could  bcshown  that  Paterson  had  J^^J!!!!!."' 
been  guilty,  of  such  a  gross  breach  of  duty,  as  to  om  op  a  bond 
baffle   the  Bank  inspector  for  four  days,   till  he 
could  fabricate  an  account,  and  that  the  Bank  was 
apprised  of  that  circumstance,  though  the  caution-  Though  the 

,,  •!.  I'^i  cautioners 

ers  could  not  compel  the  production  of  the  report,  could  not 
they  might  examine  Marshall  as  a  witness,  and  if  pr^^f,^j{|f  of 
he  stated  that  he  had  made  such  discoveries  to  the  the  report. 
Bank,  in  regard  to  Paterson  and  his  affairs,  as  put  examine  the* 
the  Bank  in  malajide  with  respect  to  the  cautioners,  ^?{|f^^^/  "  * 
that  would  surely  be  very  material  evidence  in  the 
cause. 

The  reason  alleged  by  the  Bank  for  requiring  the  Views  of  the 
additional  security  was,  that  the  business  at  Thurso  STcircom*^*^ 
had  increased.     Now  the  cautioners  aiiirmed,  that  stances  offered 
it  had  not  increased,  and  that  the  ostensible  grotind  mieht,  if  es- 
on  which  the  Bank  demanded  the  additional  secu-  J™?li  m». 
rity  was  contrary  to  the  fact ;  and  they  oflered  to  icnal* 
prove,  that  the  state  of  the  business  was  such,  that 
5000/.,  the  amount  of  the  former  security,  was  fully 
sufficient  to  cover  it.     And  they  alleged,  that  the 
•additional  bond  was,  therefore,  really  intended  as  a 
security,  not  against  future  misconduct,  but  for  the 
payment  of  a  debt  known  by  the  Bank  to  have  been 
previously  incurred.     And  though  the  bond  should 
be  considered  as  having  been  given  to  protect  the 
Bank,  partly  against  past  transactions,  as  well  as 
future ;   yet,  if  the  Bank  applied  it  solely   to  the  > 
past,  and  immediately  dismissed  the  agent,  so  as  to    ' 
prevent  any  possibility  of  its  being  applicable  to  the 
future,  th^n  that  was  a  fact  to  be  given  in  evidence 
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in  attempting  to  show  that  the  real  intent  of  the 
Bank  was  to  procure  secbrity  for  the  payment  of  a 
debt  already  known  to  tli^m  to  exist,  but  concealed 
from  the  cautioners. 

Much  had  been  attempted  to  be  made  of  the  cir- 
cumstance of  the  Bank  sending  Sim,  another  of 
their  agents,  by  stealth,  as  it  had  been  alleged,  to 
Thurso.  This  was  a  circumstance  to  be  looked  aftfsr, 
though  at  present  it  did  not  appear  to  be  very  mate- 
rial. But  if  Sim  had  communicated  any  important 
information  to  the  Bank  on  the  subject,  he  might  be 
examined  as  a  witness. 

Another  fact  was  stated,  viz.  that  when  the  same 
persons*connectcd  with  the  Bank  heard  that  Paterson 
had  provided  the  desired  security,  one  of  them  ex- 
claimed, that  he  would  as  soon  have  expected  that 
Paris  should  come  to  Edinburgh,  as  that  Paterson 
had  got  security.  Why  then,  this  was  evidence  to 
show  that  it  was  at  least  known  to  persons  about 
the  Bank,  that  Paterson*s  situation  had  been  such, 
that  no  prudent  man,  if  he  had  known  it,  would 
have  become  security  for  him  ;  and  this  was  a  mate- 
rial circumstance  for  a  Court  of  Equity  to  consider. 

One  case,  similar  to  the  present,  had  come  before 
himself,  (Maltby's  case.)  A  clerk  to  the  Fishi 
monger's  company  had  incurred  a  considerable  debt. 
The  deficit  had  been  increasing  from  year  to  year, 
and  was  at  length  carried  beyond  what  the  Company 
were  likely  to  recover.  They  demanded  additional 
security,  which  he  procured.  The  case  had  come 
before  him  only  upon  motion,  but  he  had  thought 
a  good  deal  upon  it,  and  th§  light  in  which  it 
appeared  to  him  was  this : — if  he  knew  himself  to 
b6  cheated  by  an  agent,  and  concealing  that  fact^ 
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applied  for  security  in  such  a  manner,  and  under  June  9, 1813. 
such  circumstances,  as  held  him  out  to  others  as    ""— v-*— ^ 
one  whom  he  consid^ed  as  a  trust- worthy  person,  statutory 
and  any  one,  acting  under  the  impression  that  the  ^^l^^^^^vrf^ 
agent  was  so  considered  by  his  employer,  had  be-  on  op  a  bond 
come  bound  for  him ;  it  appeared  to  him  that  he 
colild  not  conscientiously  hold  that  security.     He 
was  then  of  opinion  that  the  Fishmongers'  Company 
could  not  hold  their  security.     He  did  not  know 
what  had  become  of  the  case  afterwards^  but  he 
believed  that  his  opinion  was  submitted  to,  and  that 
no  further  proceedings  were  had.     He  had  since  re« 
considered  the  matter,  and  still  retained  his  former 
opinion,  and  would  act  upon  it  judicially,  if  occalsion 
offered.     He  therefore  thought,  that  an  opportunity  The  caution- 
ought  to  be  afforded  to  these  cautioners,  to  prove  the  have"  n  oj^ 
facts  which  they  alleged,  and  offered  to  substantiate  P^^^^^'^^yof 

^  .^  proving  ihe 

by  evidence.  circumsunces 

Lord  Redesdale.  The  material  questions,  as  he  ^J^ed  loYub- 
with  difficulty  collected  them  from  the  confusion  of  •tantiatc. 
the  pleadings  in  the  case,  appeared  to  be  these  ;-— 
Ist,  The  validity  of  the  instrument  in  respect  of 
execution  and  delivery.  2d,  The  construction  of 
the  instrument.  3d,  The  effect  of  the  particular 
circumstances  under  which  the  bond  was  given  and 
taken. 

As  to  the  execution  of  the  bond,  that  point  did  not 
appear  to  have  been  at  all  considered  by  the  Judges 
in  the  Court  below.  In  regard  to  the  question  of 
delivery,  there  appeared  to  have  been  great  difference 
of  opinion  among  the  judges,  but  that  was  not  now 
of  much  consequence,  as  Paterson  seemed  to  have 
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Attotheques* 
tloD  of  fraud. 
Lord  Redes- 
dale  "States  a 
case,  resemb- 
ling the  pre- 
sent, which 
had  come  be- 
fore'him  in 
Irehnd. 


The  surety 
has  a  right  to 


CASES  IN  THE  HOUSE  OF  LORDS 

acted  as  the  agent  of  the  Bank  in  the  transaction^ 
and  delivery  to  him  might  be  considered  as  delivery 
to  thie  Bank  ;  though  that  fact  might  posaibly  be 
material  with  a  view  to  the  third  point. 

As  to  the  construction  of  the  instrument^  he 
thought  it  must  be  taken  as  extending  to  peLSt,  as 
well  M future  transactions. 

With  respect  to  the  third  question,  a  case  though 
pot  exactly  similar  to  the  present,  yet  bearing  a  con- 
siderable resemblance  to  it,  had  come  before  him  in 
Ireland.  A  Banking  Company  at  Dublin  had 
trusted  their  clerk  too  far,  and  had  not  called  him 
to  account  in  the  ordinary  regular  manner.  He 
became  indebted  to  them  in  a  large  sum,  which  he 
was  unable  to  pay,  and  they  called  upon  his  sureties. 
When  the  case  came  before  him,  the  sureties  con- 
tended, that  the  B^k  had  not  acted  fairly  by  them, 
in  not  calling  upon  the  clerk  to  account  in  the  ordi- 
nary regular  manner,  which  if  they  had  done,  the 
deficit  would  have  been  much  smaller,  and  perhaps 
the  misconduct  would  never  have  occurred.  He 
remarked  at  that  time,  that  the  principal  ought  to 
call  upon  the  agent  to  account  in  the  ordinary 
regular  course  of  business ;  and. that  it  certainly  was 
not  acting  altogether  fairly  by  the  surety,  to  be  neg- 
ligent in  this  fbspect.  One  of  the  partners  of  the 
Bank  was  in  Court  at  the  time,  and  was  so  strongly 
impressed  with  the  view  which  had  been  taken  of 
the  case,  that  he  acknowledged  it  was  not  dealing 
fairly  by  the  surety,  and  so  the  matter  ended,  with- 
out any  decision.  He  mentioned  this  merely  to 
show,  that  the  surety  had  a  right  to  expect  from 
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the  principal)  that  there  should  be  no  negligence  on  June  9. 1813. 
his  part ;  and  that  he  should  not  trust  the  agent 


FRAUD.- 


beyond  the  ordinary  bounds  of  prudence.  statutory 

If  then  Paterson  was  the  agent  of  the  Bank  in  ^Z^^!""!'!!^^ 

O  ^  IN  BXECUTT- 

taking  the  bond,  it  remained  to  consider  the  circum-*  on  of  a  bokd 
cunostances  under  which  it  was  given,  and  certainly  ^^  ^^^^^  *'* 
those  stated  by  the  Noble  Lord  {Eldon)  were  highly  the  principal 
important  and   material.     If  a  person  had   some  noumstthe 
doubts  as  to  the  circumstances  of  his^  agent,  and  ag^ntbexond 

•       1  #•      t  •  •         1  •      1      1         ^**®  ordmarj 

therefore  required  fresh  sureties,  stating  his  doubts  bounds  of 
at  the  same  time  to  these  sureties,  they  would  have  ^^  ^"^®* 
no  right  then  to  complain,  though  called  upon  to  stances  und«r 
pay  to  the  amount  of  their  engagement.     But  if  he  bondVa* 
su^ested  no  doubts  but,  on  the  contrary,  required  Bivcn. 
additional  security  upon  an  alleged  Sncrcase  of  busi- 
ness, solely  concealing  his  doubts  as  to  the  miscon- 
duct  of  the  agent,  this  was  a  species  of  proceeding 
which  placed  the  person  adopting  it  in  malajide  in 
regard  to  the  surety.     If  then  it  could  be  proved 
that  the  Bank  knew  that  Paterson  was  not  trust- 
worthy, or  had  good  reason  to  believe  so,  and  did 
not  inform  the  sureties  of  their  knowledge  or  suspi-* 
cions  on  that  head,  but  required  security  upon  a 
ground  which  could  not  lead  the  proposed  sureties 
to  suspect  that  any  thing  was  wrong,   and   that 
ground  too  could  be  proved  to 'have  had  no  existence 
in  fact,  all  these  circumstances  would  unquestion- 
ably be  material  evidence ;  and  he  therefore  con* 
curred  in  the  opinion  expressed  by  the  Noble  Lord 
on  the  woolsack. 

The  judgment  in  the  question  of  reduction  (which 
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June  9, 1813.  in  Effect  disposed  of  the  question  of  suspension) 
was  in  the  following  form : 


VRAUD. — 
STATUTORY 
flOLEMMKTIES 
IN  EXECUTl- 


l6  Junii,  1813. 


ox  OF  A  BOND  The  Lords  find,  that  the  deed  in  question,  if  not 
impeachable  on  other  grounds,  is  to  be  considered  as 
a  delivered  deed:  and  find,  that  the  Appellants 
ought  to  be  allowed  to  make  proofs  of  the  circum- 
stances by  them  alleged  as  grounds  for  reducing 
the  deed  as  unduly  obtained  by  concealment  or 
deception,  if  the  deed  is  valid  according  to  the 
Statutes  of  l681  and  l6g6;  and  it  is  therefore 
ordered  and  adjudged,  that  the  cause  be  remitied 
back  to  the  Court  of  Session,  to  re-consider  the  same 
as  to  the  validity  of  the  deed,  as  the  same  may  be 
affected  by  the  said  statutes,  having  regard  to  the 
nature  of  the  deed,  and  that  the  Court  do  proceed 
in  re-considering  the  same  as  to  them  shall  seem 
meet ;  and  it  is  further  ordered,  that  in  case  the  said 
Court  shall,  upon  such  re-consideration,  adjudge  that 
the  said  deed  is  valid,  if  duly  obtained,  that  th^  pe- 
titioners be  allowed  all  proof  of  the  circumstances 
by  them  alleged  as  affording  grounds  for  reducing  it, 
as  unduly  obtained  as  aforesaid ;  and  it  is  further 
ordered,  that  with  these  findings  and  directions,  the 
said  Court  do  review  the  interlocutors  complained 
of,  and  proceed  upon  such  review  as  to  the  Court 
seem  just. 

Agent  for  Appellants,     A.  Grant. 
Agent  for  Respondents,  Chalmue. 
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ENGLAND. 
juuuMt  num  na  covttt  ot  joho^s  bshcb. 

lUrssiAN  Goyeimnent  Iqft  an  tm^fvo  (as  diejr  called  it)  on  Jowp,  tait. 
British  diip  in  Rimian  ports,  till  an  alleged  conventira  v  ■  ^■■■■z 
between  the  Russian  andT^ttiili  <sovtmn»enttabotttdte  subar^o^ 
AiliUed  bjr  the  htltr.    Crtwi  taken  out  of  the  shipsu  tBAKsii^ 
jnaiched  np  the  eountry^  detained  for  six  months,  and  ^^<>*^ 
treated  as  prisoner  of  war.^   At  the  «nd  of  iix  months 
cKws  maidied  bade  to  their  shins,  and  An  vesMis  widi 
their  caigoes  lesioied.    Oeeidedtnat  thiswasan  «mbaigo 
nnd  not  a  hoMilo  capture. 

Assumpsit  hy  Defendant  in  error,  <a  seaman,) 

in  Comnum  Plena,  for  wi^;e8,  against  Plaintiff  in 

error  (a  ship  owner.)    Plea,  Non  assumpsit.   Trial 

in  Michaelmas  Term,  1803,  when  the  jury  found  a  Mithseimts 

•pecial  verdict,  stating na  foHows :  ^daimf* 

That  the  Defendant  in  error,  a  British  seaman,  on  ^»^ 
the  8th  day  of  September,  1800,  signed  articles  to 
ae^e  as  a  seaman  in  a  British  ship  called  the  Aqui« 
Ion,  of  which  the  Plaintiflfin  error  was  owner,  at  the 
wages  of  5/.  lOf.  per  month,  on  a  voyage  from  Hull  Tenrnofthe 
to  Petersbuigh,  and  from  thence  to  London,  and  whlch^^ie 
that  in  consideration  of  the  said  monthly  wages,  the  !^?^' 
Defendant  in  error  should  and  would  perform  the  on  besrd  the 
above-mentioned  vojrage,  and  the  IMaintiff  in  error  •''^^'****^ 
did  hire  the  Defendant  in  error  as  a  seaman  for  the 
aaid  voyage  at  such  monthly  wages,  to  be  paid  pur* 
auant  to  the  lows  of  Great  Britain ;  and  the  De* 
ftpdaat  in  erti^r  4id  promift  and  pblige  lapikelf  to 

TQL.  2«  .  T 


do  his  duty,  and  obey  the  l^w{ul  commands  of  the 
officers  on  board  the  said  ship,  or  boatd  thereuiita 
8BA^MBv*s*^  beloogiogy  9A  beisanw  m  good  «id  iintkfu{.  aomnan 
wAasa.  g^jjj  mariner,  and  at  all  places  where  the  said  ship 

should  pat  m  or 'anchor  at  Ttutmgihe  said  ship's 
vopge,  to  d»  his  best  ettifASPfixn  At'the  preserva* 
lion  of  the  said  ship  and  cargo, .  and  not  to  neglect 
^r  refuse  doing  hb  dutjr  by  d^^y  or  sight,  nor  sliould 
Z  go  out  of  the  said  sh^  on  hsand  any  other  veiae], 

or  b^  on  shore  finder  any  pretence*  whatever  till  the 
voyage  was  eq(ied^  and  th«  sh^p  ^discharged  of  her 
cargo,  withovt  leave  first  obtaiiM  of  the  blaster. 
Captain,,  or  comrnanding 'officer  on  i>oard,  and  in 
default  thereof  he  should  be  Hable  to  the  penaltieS\ 
•    mentioned  in  the  Act  of  Parliament  made  in  the  se- 
fond  year  of  the  reign  of  K^.  6001^  th^  Second, 
sG.fi.eapJ6.  intituled,  '^  An  aot  for  the  b^ter  ragc^tson  andgo- 
**  vernment  of  seameft  in  tfie  mefohanls*  servioe,**^ 
i^od  the  act  made  in.   the  thirty-«eve&th  year  of 
a%G:3.cap.7Sv  his  present   Majesty^s  vcaga,   intituled,    "An  act 
^^  for  prevei\tiog.  ^1^  desertioa  of  aeanen  ibooi  Bri* 
f^  tisti  merclM^t  «h jfNP  tracing  4p  bit  Majesty^  eolo^ 
'^  nies  and  platitatioiis  m  the  West  lodias,'*  and  tkal 
twenty-«^r  hours  absence,  without  }eaf:e,  should  be 
deemed  a  total  desertion,  and  render  the  BdeMbat 
in  error  liable  to  the  forfeitares  and  penalties  oon* 
tained  in  the  acts^  above  recited;  andfuKher,  that 
the  Defendant  uk  eirror  should  not  demand,  or  be 
entitled  jlip  his  wages,  or  wy  pai^t  thereof, /imtil  the 
arrival  of  the  said  ship  at  theaboiire-oientiidned  portr 
of  didch^iige^  and  h^r  cargo  delivered,  and  that  if 
ti^e  De^adapt  in  error  should  well  aad  traiy  par- 
ipm  *im  ^t^e^jBeotioned  W^g/^,  he  ahoMid  beaia^ 
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titled  to  the  wage&  or  hire  that  might  become  due  Jnne^  isijl 
to  binri  pursuant  to  the  said  articles:  That  the  De-  '— ^v-^-*' 
fondant  in  error  saifed  tin  board  tbie  said  ship,  which  sba^mV^ 
arrived  at  Petersburgh  on  or  abodt  the  18th  day  of  ^^®*^ 
October^  in  tbe  same  year,  and  continued  there  in 
prosecution  of  the  purposes  of  the  voyage,  until  the 
6th  day  of  November  foJlowing,  on  which  day  the 
following  order  was  issued  by  the  Russian  Govcrn- 
inent. 

**  Whereas,  we  have  learned,  that  the  island  of  J^^^o^ 

bcr    IS00« 

^'  Malta,  lately  in  the  possession  of  the  Hercule,  has  Order  oF  Rat« 
"  been  surrendered  to  th^  English  troops,  but  as  it  is  roent^Tng 
•<  yet  uncertain. wh^h^r  the  agreeqoent  entered  into  •?5?^^»'ff*'**^ 

.1  11  i*  -r^  1  .11  •       iP  1     British  iniptp 

^^  on  the  30th  day  .of  December,  1798,  wiU  be  ful-  md  crews 
''  filled,  according  to  which  this  island,  after  its  cap-  i;;t(IriSrl>f"tS 
"  ture,  i«  to  be  restored  to  the  order  of  St.  John  of  countiy. 
^*  Jerusalem,  of  which  his  Majesty  the  Emperor  of 
^*  all  the  Russins  is  Grand  Master,  his  Imperial  Ma- 
'^  jesty  being  determined  to  defend  his  rights,  has 
^^  been  pleased  to  command  that  an  embargo  shall 
*'  he  laid  on  all  English  vessels  in  the  ports  of  his 
*'  Empire,   until  tbe  above-mentioned  convention 
"  shall  be    fulfilled.^      In   consequence     thereof 
guards  were  placed  along  the  shore  to  prevent  the^ 
crews  escaping  from  their  respective  ships  until  the 
loth  of  the  same  month  of  November,  when  such 
yett  of  tbe  crew  of  each  ship  as  were  British  sub- 
jects were  taken  out  by  a  Russian  guard  and  march* 
ed  into  the  interior  trf*  the  country.    On  th^  18th  ts.  si.No- 
and  21  St  days  of  the  said  month  of  November,  the  i^^iamtUon^ 
following  proclamation  appeared  in  the  Petersburgh  qJ^*  tt"^"'*** 
Cwrt  CtaMtte :  ^  tinutog  the 

"  The  crews  of  two  English  ships  in  thp  harbour  ««^>w«^ 
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June  9, 1813.  ^^  of  NarvE  on  the  arrival  of  a  military  ferce  to  put 

^^— ^v— ^  «'  them  under  arrest  in  consequence  of  the  embargo 

tiEAWBv's'      '^  laid  on  them,  having  made  resistance,  fired  pis- 

wAGBf.         it  toig^  nu J  ^fced  a  Russian  sailor  into  the  water^ 

^^  and  afterwards  weighed  anchor  and  sailed  away, 

^^  his  Imperial  Majesty  has  been  pleased  to  order 

^'  that  the  remainder  of  the  vessels  in  that  harbour 

'^  shall  be  burnt,  his  Imperial  Majesty  having  re- 

*^  ceived  from  his  Chamberlain  Stalinskoi,  at  f^er- 

'^  mo,  an  account  of  the  taking  of  Malta,  has  been 

*^  pleased  to  direct  that  the  following  note  shall  be 

^'  transmitted  to  all  the  diplomatic  corps  residhg  at 

his  court  by  the  minister  presiding  in  the  college 

for  foreign  affairs,  and  the  Vice-*ChanceIlor  Count* 

Panin :  His  Majesty  the  Emperor  of  all  the  Russias 

^^  has  received  circumstantial   accounto  respecting 

'*  the  surrender  of  Malta,  by  which  it  is  actually 

^*  confirmed  dint  the  English    Generals,  notwith-. 

^^  standing  the  repeated  remonstrances  on  the  part 

''  of  his  Majest/s  ministenr  at  Palermo,  as  well  as 

"  from  the  ministry  of  his  Silician  Majesty,  have 

*^  taken  possession  of  the  island  of  Valetta,  and  of 

*^  the  island'  of  Malta,  in  the  name  of  the  King 

^         '^  of  Great  Britain,  and  have  hoisted  his  fiag  only : 

'^  bis  Imperial  Majesty's  just  -  indignation   having 

'^  been  raised  by  this  violation  of  good  confijdencet 

•''  he  has  resolved  not  to  take  off  the  embargo  that 

^'  has  been  laid  on  all  English  vessels  in  the  Rus. 

'^  sian  ports  until  the  agreement  of  the  convention 

^^  concluded  in  179S  shtfU  have  been  completely 

^  carried  into  execution  .•* 

uiU  Jaouary,      Qn  thc  14th  dav  of  January,  1801,  his  Britannic 

•f  Uritish  go-  Majestv  in  Council  issued  the  oilowing  6rder  i 
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*'  Whereas^  his  Majesty  has  received  advice  that  June  g,  1813. 
**  a  laree  number  of  vessels  beloneine  to  his  Ma-  ^'"^'^v^**^ 
^^  jesty^s  subjects  have  been  and  are  detained  in  the  sbaubx'a' 
^^  ports  of  Russia,  and  that  the  British  sailors  na**  ^^^■** 
^'  vigating  the  same  have  been>  and  are,  detained  as  iDgiTem-  ^ 
'^prisoners  in  di&rent  parts  of  Russia,  and  also,  Sl^hrf&c 
^  that  during  the  continuance  of  these  proceedings  '    ^ 

^^  a  confederacy  of  a  hostile  nature  against  the  just 
^  rights  and  interests  of  his  Majesty  and  his  do- 
^'  minions  has  been  entered  into  with  the  court  of 
^^  Saint  Petersburgh  by  the  courta  of  Denmark  and 
^^  Sweden  respectively :  His  Majesty,  with  the  ad- 
^^  vice  of  his  privy  council,  is  therefore  pleased  to 
'^  order,  as  it  is  hereby  ordered,  that  no  ships  or 
^^  vessels  belonging  to  any  of  his  Majesty's  subjects 
^^  be  permitted  to  enter  and  clear  out  for  any  of  the 
'^  ports  in  Russia,  Denmark,  or  Sweden,  until  fur* 
^^  ther  order :  And  his  Majesty  is  further  pleased  to 
^^  order  that  a  general  embargo  or  stop  be  made  of 
^^  all  Russian,  Danish,  and  Swedish  ships  and  ves- 
^*  sels  whatever  now  within,   or   which  hereafter  ^ 

'^  shall  come  into  any  of  the  ports,  harbours,  or 
'^  roads  within  the  United  Kingdotn  of  Great  Bri« 
'^  tain  and  Ireland,  together  with  all  persons  and 
*^  effects  on  board  of  the  said  ships  and  vessels,  but 
'^  that  the  utmost  care  be  taken  for  the  preservation 
*^  of  all  and  every  part  of  the  cargoes  on  board  any 
'^  of  the  said  ships  or  vessels,  so  that  no  damage 
"  whatever  be  sustained,  and  the  Right  Honourable 
^^  the  Lords  Commissioners  of  his  Majesty's  Trea- 
^^  sury,  the  Lords  Commissioners  of  the  Admiralty, 
55  and  the  Lord  Warden  of  the  Cin(][ue  PortS;i  %re 


ftC4  CASES  l»  THE  HOUSE  0^  LO|tDai 

Junto,  i|id.  ^^  t6  ^tv^  th6  ti^ecessary  directions  ber^in  as  to  theq^ 

^^■"VT*^  **  respectivply  appertain**' 

MArfBv'?*^  On  the  J  5th  day  of  Jabtiarr,   1801,  hi*  Bri« 

^f**'  tannip  Majesty  in   cpunpil   i«aue8   the  following 

iBth  January.         .  ^      '^.  ^     T  ^^ 

1801.  Order  ^ Order: 

^i&STt      ^'  Whereas,  bis  Majesty  has  teceived  advice  that 

nbbiifsdhiwa  ^  a  Jarge  number  of  vessels,  belonging  to  his  MaV 

subiects 'b€      ^  j^fty^a  subjects,  have  been  and  ai^  detained  in  the 

pSCthput    ^P^rts  of  Rassia;    and  that  the  property  of  fciai 

lipfcnoe.      *    ?  Majesty's  subjects  in  Russia  has,  by  virtue  of  sei 

f^  veral  orders  and  decrees  of  the  Russian  govern- 

•*  ment,  particularly  one  bearing  date  the  (igth  day 

f*  of  Noyeinbcr  last,  old  fftyle  (corresponding  with 

f  the  10th  of  December,  new  style,)  been  seized 

f*  and   directed  to  be  applied,  in  violation  of  the 

^  principles  of  justipe,  and  of  ih^  rights  of  the  se^ 

f*  vera]  persops  interested  therein,  h\s  Majesty,  wilH 

f*the  advice  of  his  privy  council',   is    thereupoi^ 

f*  pleased  to  order,  as^itis  hereby  ordtred,  thati^q 

f*  bills  drawn,  since  the  said  2gth  day  of  Novem-- 

'    ^'berlast  old  style,  (corresponding  with  the  10th 

f^  of  Deceniber,  n^w  style,)  by,  or  on  behalf  of^ 

^  any  persons  being  subjects  of,  or  residing  within 

f*  the  dominions  of,  the  Emperor  of  Russia,  shall 

f*  be  accepted  or  paid  without  license  from  one  of 

•*  his  Majesty'^s  principal  secretaries  of  state,  first  had 

^  in  that  behalf^  until  fUrthcr  signification  of  his 

**  Majesty's   pleasure,   or  until  provision    shall  b« 

^*  mad'e  in  respect  thereof,  by  Act  of  Parliament, 

*'  whereof  all  persons  concerned  are  to  take  notice, 

!•  and  govern  themselves  accordingly.** 

pdendani  iq       ^be  captain  and  crew  of  the  A<juik>n  (including 
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defendfQt  in  eiror)  reitiain^  up  tte  coiStdfrjr,  land  9»  tit^. 
until*  the  I8lh  ef  Maiy  m  th^  iu^ceddihg   year,   ^^'^^fcTT^ 
dofirig  whioh:  time  they  (wtfl*c  4c<^  -wUbm  (Mfmih  »Akt^^: 
•boands^  and  from  the  tilB&tbj^  were  tak««  ftbin  ^''<''^- 
their  n»p«^twe  shipftj   ^er#  ti^eated^   in  6thef  r^-  wUh'i^t^Sf 
spects,  as  if  they  had  bacnpiiieeners  e^wHu    Oh  "ff^^.^^i^'^j^ 
the  said  aSth  of  Ma^,  in  the  ^tt^e^ing"  year,  'the  uined  and 
iiaideaptatn  and  drew  were- *iart*ehed  back  to  Peters-  ^moVwiv. 
tnirgh,  and  retuHied  on  bbaird  the  shipV  and  after- 
•fvards  proceeded  en  the  vojra^e  foliiondnn^    The 
ship  went  out  to  Petersburgh  in^  bttUast,  to-bring  a 
eaugo  to  IjObdMty'^all4  %as  to  be  paid  freight  for 
4hat  cargo  by  tii#  tM^    The  dWTetidant  in-  erWf  did  •  ^ 

h\»  duty  aa  ^eainAn  nb  beard'  1h^4hi)>  dufin^  the  . 
wid  voyage,  aDfd  the  ship  recc4v^;the  satnfe'lRt'Tgfht 
4s  if  she   h^d  rtoi  heeit  defaifiad;  atfd  nd'Vncfr*. 
After  the  eaptdiftMd  cteW  horned  bn'boafdlfte  Crewttift 
ebip,  *the  ftus^iiin  ^verHtteft*  issued  the  foSoWin^  JSJohS* 

order:  '•''    Russian  Go- 

f'  Quoique  rifttwitidn  tfiagrtatoitte  de  S.  M.  rfiin.  S  vT^^eT 
<<  pereur  de  touted  ks  Rtissies  de-rcndre  pleine  it  »«»*««' •«• 
^  enti^re  justiee  tttK  8ujet§  Britahiliques,  qui  ont       *     '•  ^. 
^*  essuyd  dei  pei^tes  jMSnd^ht  Ws  troubles  qui  ont    ; 
^^  likerd  la  bonn^  Ihttlligence  ^ntre  son  Enipii^"et  • 
^*  la  Grande  BfAttgne,  #oit,  ^ji,  «ontat&'  par  lis 
'*  jbtts,  $.  M.  l/^n«  consultant  qtici  sa  loyaut^,  a 
'^  atttoris€  encore  1^  PJifoipd^ttate  s6ussignd  Si  de- 
••  clarei-,  comme  II  ildfelfcre  par  la  pr«stote : 

*^  Que  tous  les*  dtvhres,  le«  merchandizes,  et  fefc 
^'  proprietds  des  Sujets  Britanniques,  qui  avaient 
^  6t6  mis  en  tie^[iiestre  sous  le  dernier  regne  en 
^'Russid,  serotit  non  seulement  fidtiement  restitu^s, 
<^aax  dits   sujets  Britantiiques/  on  jl  leur^  coink 
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Imt  9r  ittis*  ^^  mettansi  mtis  que  pour  hu  dets  qni  •Qroicot 
^  "V  -^  «<  <t6  aliead^  d*une  toaniiie  qnekcooqiie,  et  qui  nr 
Suim?!'^  ^^  pourraient  »li]»  ^tm  rmdus  en  naturei  il  lem 
wAttsf.  cc  9,Qeord6  au|c  proprietaites  un  eqaivaknt  ocmve* 
^^n^le;  laqoel  sera  determind  ulterieiirement 
^^  d^pite  let  If  gleft  de  Tequit^* 

^^  Bn  fbi  de  quoi^  nouf»  pl£nipotentiare«  de  & 
^^  M.  I.  de  toute^  lea  Ruasics^  aTona  s]gD£  la  pr6» 
.^'  tente  declaration^  et  y^  avona  fait  apposer  le  sqean 
^de  noe  armes.  Fait  k  St.  Peleraburgb^  le  5- 
^  l/me  Join,  I80l« 

{Sigai)  '*  Li  Comtb  Db  Pakdi*'' 

Deibi£mt  n»      Tbta  order  haa  not  jret  been  carried  into  coooh- 

^^^^exeepfr  P*®*^  e&ct;   no  new  articles  were  entered  into 

ftrtbetimehe  between  the  captain  and  the  crew;  the  Pbtintiff 

sftj^iMxiflr.     baa  received  all  his  wages  for  the  voyage,   accord- 

ing  to  the  articlea,  of  five  pounda  ten  shillinga  per 

nonthy  except  for  the  time  the  captain  and  crew 

were  so  kept  out  of  the  said  ship. 

The  action  waa;  for  wagea  during  the  period  of 

detention^    being  about  six  months.     In  Easter 

fkoeie«bflim  term  1803,  the  Court  of  Common  Pleas  gave  judg- 

Sr^ri?'^'  ment  for  the  Plaintiff  in  error.    The  Defendant  in 

•vrar  in  Dm.  error  ipnmcdiately  brought  a  writ  of  error  in  the 

^'  Kinga  Bench,  and  that  Court,  in  Hilary  term  1804, 

reversed  the  judgment  of  the  Common  Pleas  and 

gave  judgment  for  the  Defendant  in  error,  upon 

which  the  Plaintiff  In  error  brought  his  writ  of 

error  returnable  in  the  House  of  Lords^ 


Armament  ibr  Mr.  Brtnigkam,  (for  Defendant  in  efror,)  in 
answer  to  an  objection  which  had  been  madc^  on  the 
part  of  the  Plaintiff  in  error  in  the  conrae  of  th« 
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Ckwue,  argaed,  that  the  being  actively  employtd  ill  9mtg,  laia* 
4be  pcrfoitnanoe  of  the  service,  during  tba  whole   ^  "^-   ^' 
0i  the  time,  was  not  a  oondition  preoedent,  or  ne*  auuuSST* 
cessaiy  to  be  averred  in  order  to  lay  a  fonndatipo  ^'^l^ 
for  the  claim.     The  condition  precedent  waa  his  jmhtrnmn 
entering  on  board,  and  continuing  for  the  whole  S^^iirwh^ 
voyage  \n  the  service  of  the  owner,  and  this  was  ^^^^^ 
averred.    Whether  the  active  performance  of  ser-»  ctiuii, 
vice  daring  the  whole  of  the  time  ought  to  have 
been  averred,  waa  exactly  the  question  to,  be  de* 
cided.    The  defendant  in  error  had  performed  it 
as  for  as  it  depended  on  him,  and  the  special  ver- 
dict found  that  he  had  done  his  duty  aceording  to 
the  acts,  &a  &c.    As  instances  to  show  that  it  was 
not  necessary  absolutely  and  in  all  cases  to  poform 
the  service,  they  reared  to  the  case  of  sickness  in  That  Mamm 
It  servant,  which  excused  him  from  <  the  service  to  ^^^^2* 
his  master,  and  the  case  of  premises  being  burnt  ^^^^ 
down  without  any  foult  of  the  lessor.    Wi^;es  in  iSSmmSl 
the  one  case,  and  rent  in  Ae  otiier,  were  due  bci^ 
cause  the  contracts  were  made  with  a  view  to  these 
contingencies,  and  suph  waa  the  nature  of  the  con* 
tract  in  the  present  case»    The  odly  question  was, 
.who  must  run  the  risk,  which  ought  to  have  been 
in  the  contemplation  of  tiie  parties. 

This  waa  not  a  hostile  seiaur^  but  a  civil  disten-  Thatwhsimr 
tioa  or  embargo.    But  however  that  might  be,  it  ^^j^/^S^y^ 
was  at  any  rate  only  a  temfwarjf  detention,  fol-  ^[••j^s 
lowed  by  a  subsequent  liberation,  and  did  not  alter  trnmliii. 
the  situation  of  the  parties,  q/c  the  nature  of  the  2lS^^i2||^ 
ranning  contracts    If  this  waa  a  hostile  seizure,  the  t»i>,  and  dl4 
freight  had  notwithstanding  been  paid,  and  there-  twc  of  nm- 
foie  the  wnges  wer»  due,  and  i  fortiori  they  were  >^°<«»<»^ 
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^U4  i£  it  was  only  a  civil  cletentioQ.    Marine 

trails  diferad  emphatically  from  others  in  this  re* 

8EA|rui>~   spect,  that  the  seaman^s  wages  dqiended  on  the  suo- 

isess  ofithf  voyage.:    Where  no  freight  was  earned 

by  the  own^r^  no- wafpes  were  due  to  the  men.    Oft 

the  ciihei^  hand^  whore  freight  waseamed^  the  sea* 

man  ought  to  have  his  wages^  unless  forfeited  by 

**  '     ^   ^     his  own  misconduct.    There  were  authorities  wfaera 

MoUo7,2<Ss.    capture  followed  by  recapture  did  not. impede  the 

xilaim  of  the  owner  against  the  freighter^  and  in 

such  cases  the  contract  was  not  dissolved  between 

CasM  of  the     the  master  and  mariner*    In  all  the  cases  where  the 

rtnand  Aa-'  freight  was  /  fcfuscd  after  an  embirgo,  the  ground 

ith'^R^b^Ad'  ^^'  ^^^  *'^®   voyage  waa.  n/6t  per£cxrmed*     But 

Rep.  17.77*     when. the  voyage  was  performed  as  in  the  present 

.•        case,  the  seaman  waa  entitled  to  his  wages« 

Then   came  the  question  whether  the  mariner 

had  forfeited  his  wages.     The  Defendant  in  error 

2^'  promised  and  obliged  himself  to  do  his  duty  and 

obey  all  lawful  commands  of  the  officers  on  board 

|he  ship,  and  not  to  go  ontof  the  ship  without 

leaver  and'tn  default  of  comjrfyii^.  witb  these  lutp^ 

jclesy  the  Defendant  in  error  was  .to  be-  Uable  totfate 

pemtlti^s.of  the  acts  2  G.  2.  c.  36^  and  37  O.  3;  e. 

That  cases  of    73.    All  these  instances  related  ta  some  wilful  act 

J?l|Jiflrwayt    ^^  *^^  inariner  bimvdf.    It  was  not  every  absence 

itsvittfd  from    that  tnadc  a  forfeiture.    There  must  be  a  wilful  ab- 

aqt  of  mariner  acnting,  and  this  was  n^atived  by  the  special  ver- 

W^(>seVf.  ji^^^  yfhWh  found  that  the  Defendant  in  error  had 

^evItabl^iMs  d<^^  hia  duty.    Abfenee  from  inevitable  necessity 

6nc  of  risk's  of  ^**  ^^®  ^  *^^  "*^  ^^  ^^  voyage,  all  which  ought 
▼oy^2c  lo  to  have  been  in  view  aft  the  tine  of  forming  the  con- 
wJ^iiabier^  tract.    The  voyage  might  be  slow^  the  ship  might 
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be  delayed  by  calms  or  by  baffling  winds,  or  de-  Jtmsg,  ists. 
toined  in  ports  by  foul  weather ;  and  yet  in  such   ""— v-^^ 
pases  there  could  be  no  doubt  but  the  master  must  sBAMcm't     • 
pay.    But  then  it  might  be  iaid  that  in  thes^  cases  ^^®*»* 
fhe  mariner  was  on  board  the  ship*    The  answer 
was  that  this  was  not  necesskry.  The  vessel  might  be  That  not  ne-. 
fletained  for  weeks  and  months  by  stress  of  weather,  martncrlfcdp 
^s  in  the  case  of  a  ^ip  fit)2en  up,  and  the  mariners  way«oabo«nl 
taken  out  and  removed  to  a  distance  of  some  miles, 
and  yet  the  claim  to  wages  would  be  good.    Thea 
^gain  it  might  be  said,  that  there  the  men  were 
kept  together  and  ready  to  do  duty  when  wanted. 
The  answer  was,  that  here  too  the  mariners  were 
|cept  together,  and    ready  as  sodn  as   they  were 
Wanted.    But,  waving  that  for  a  moment,  suppose 
another  accident  bad  happened;  suppose  a  seaman 
were  sick,  he  could  not  be  busy  about  the  ship,  i  Olenm. 
and  yet  it  was  clear  that  he  must  have  his  wages  cha!S?er^ 
up6n  the  general  law.      This  however,  it  might  Greavei.gU, 
a^in  be  said,  was  the  afet  of  God,  and  that  this  eoS!    ^^' 
c^onstituted  the  distinction.    But  there  was  no  real 
distinction  between  the  act  of  God  and  that  of  the 
king*s  enemies,  as  to  this  purpose.    This  might  be 
assumed  on    the  reason    of  the  thing,   since  the 
principle   was,  that  inevitable   necessity^   without 
fault  of  the  party,  was  an  Mcuse.    In  this  sense, 
flisease,   a  blow  willfully  given  by  another,  came 
under  the  description  of  the  act  of  God.     There 
was  no  authority  lor  the  distinction.    The  authori- 
ties, on  the  contrary,  were  the  otiier  way,  as  in  cases  C  Lituss,  b. 
of  wast^,  where  it  was  a  good  answer  that  it  hap-  *^'  ^' 
pened  by  tempest,  the  king's  enemies,  &c.  without 
any  fault  oi  the  party.    The  principle  upon  which  Fkndyne  r, 
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JaB«  9»  1913.  the  authorities  rested  was  (fais^  that  the  party  wa9 
-r  '  not  liable  for  what  happened  from  inevitable  ne-^ 
t^AMBv't  **  cessity,  without  his  fault  or  procurement  It  was 
wAost.  hardly  necessary  to  repeat  the  train  of  decisions 
Ak^  €i  ib.  where  the  same  principle  was  recognized  in  cases 
sm!^i^'  of  premises  destrojred  by  fire,  where  the  rent  was 
^.r.  B.  40.  held  to  be  due. 

Monk  r.  Coo-  '^^^  ^"^^>^  ^^^  A<f^ing  upon  the  su]^iosition  that 
PSf  ^Sfer.  this  was  a  hostile  seizure.  And  here  the  case  of 
▼.  WigtoD»  1  Bergstram  v.  MUU  decided  at  ^fisi  prim  by  Lord 
1^;  ^.^j^^  Eldon  was  in  point  There^  in  a  case  of  capture 
V.  AnifKe.  and  recapture,  the  defence  was  the  same  as  in  the 
£1107^^^.  Pf^sent  instance,  that  the  service  had  not  been  per- 
gjj^^^  J:  fwmed  during  the  whole  of  the  voy^^.  But  if  die 
i«i7.  ^  voyage  was  performed  with  a  temporary  interrupt 

SinSvaEf^  ^^^»  ^^  ^  services  as  fiur  as  depended  on  the 
mariner,  this  itas  sufiicient  Freight  was  earned 
and  wages  were  due.  It  had  been  objected  that 
this  was  a  contract  by  time^  and  that  the  contract 
for  freight  was  by  the  tm.  But  still  the  ship' was 
earnii^  this  freight  during  die  whole  time  of  the 
voyage.  It  vras  spread  over  the  whole  time,, 
and  the  amount  nsight  be  divided  by  the  months,, 
so  as  to  make  it  appear  how  much  it  came  to  per 
month.  So  if  the  mariner  had  stipulated  for  the 
whole  voyage,  the  amoqnt  of  wages  might  in  the 
same  manner  be  divided  by  the  months.  Eadi 
contract  was  in  eflect  for  the  voyage;  both  were 
commensurate,  and  as  freight  had  been  earned  for 
the  whole,  so  ought  the  vrages  to  be  paid.  The 
principle  was  diitincdy.  recognized  in  HaHey  v. 
Clarke,  (8  T.  R.  259,)  and  Blight  v.  Page^  (3  Bos. 
Pull.  295,);  and  in  Robertson  v.  Eurcy  (l  T.  R.  12;,) 
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and  Pratt  v.  Cuff^  cited  in  Thomiwn  v.  Rowcrcft,  Jmtg,  isia. 
(4  East.  43,)  the  doctrine  wa«  admitted  by  inference  ''*~v— ' 
peculiarly  cogent.  The  whole  of  the  cases  were  siAHSH't'*^ 
with  them  upon  the  principle.  waom. 

But  this  was  not  properly  a  hostile  seizure.    It 
was  only  a  temporaiy  detention ;  and  such  it  ap* 
peared  in  the  findings  of  the  special  verdict.    In 
this  light  it  was  considered  by  the  British  €rovern- 
ment,  as  appeared  from  the  Orders  in  Council  of 
die  14th  and  ]6th  Jan.   1801.    The  mere  act  of  MoUoy,  h.t. 
seizure  was  not  necessarily  a  capture,  though   it  Hamilton  t. 
miirht  turn  out  to  be  so.     It  was  merely  an  in*  Meodes.* 
choate  act,  to  which  the  final  result  had  a  retro-  Gomt/wi- 
ipect  and  snowed  its  nature.    In  the  present  case  it  ^^^^l^gp^* 
uraed  out  to  be  only  a  temporary  detention.    The  Geri^da,  s 
sailors  returned  to  the  ship,  and  the  ^voyage  was  2ss.      ' 
completed. 

Another  point  was,  that  the  master  or  agent  had 
received  the  mariners  again  on  the  old  contract,  no 
new  one  having  been   formed;    and  the  Session 
cases  clearly  proved,  that  where  servants  were  re- 
ceived after  a  temporary  interruption   the  wages 
were  due  for  the  whole  time.    It  was  besides  a  clear 
principle  of  mercantile  law,  that  wages  attended  on 
freight.    It  might  be  hard,  that  in  a  voyage  usually 
of  three  months  the  owner    should  have  to  pay 
during  a  detention  of  six  months;   but  the  loss  Rj^ntM^ 
would  be  harder  still  on  the  mariner;  audit  was  that  he  who 
more  reasonable  that  he  who  earned  the  freight  ^ouidllm 
should  be  subject  to  the  consequences  of  the  risks  of  n»>»ofvoyags. 
the  voyage. 

Holt  (on  the  same  side.)    The  writers  on  em-» 
bargo  divided  it  into  two  sorts :  Ist,  Precautionary, 
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j«se(K]8i«.  2d^  Forproconng  a  pledge.  The  second  difiere^ 
^— "V— ^  from  the  first  in  this,  tliat  it  was  marked  with  a 
8BAMEH*a'^  ho$tiIe  force;  but  if  the  result  was  not  hostile  it  waa 
wAOBs.  g^|]{  ^^  embargo;  if  war  ensued^  it  Was  then  fua^ 

teiz^ure  took     ^  Capture  ab  initio*    Capture  es  xd  termini  implied 
'^iTh^^T'"^^  alosS)  embargo  only  a  detention.    In  the  present 
stii!  an  em-     case  there  was  no  capture,  no  sale,  no  condemna* 
^*  tion.    It  was  nothing  but  an  embargo,  and  if  so, 

there  was  an  end  of  the  question,  as  the  PlaintiiT 
in  error  was  bound  by  law  to  pay.  There  was  an 
Interruption  interruption  of  the  service,  but  no  interruption  of 
but*m)'imi^'  ^^^  obligation.  There  wer^e  three  ways  of  dissolving 
niption  of  the  a  contract:  1st,  by  consent  of  the  parties,  2d,  by  a 
deiault  of  some  or  one  of  them,  3d^  by  construc- 
tion of  law.  There  was  no  dissolution  in  this  case 
by  consent  of  parties,  or  by  the  default  of  the  ma^^ 
riner.  If  dissolved  then  it  must  be  by  construction 
of  law.  Contracts  might  be  dissolved  by  construe^ 
tion  of  law,  Ist,  from  their  nature,  2d,  firom  the 
presumed  consisnt  of  parties.  But  none  of  these 
grounds  of  dissolution*  existed  here.  This  was  a 
marine  contract,  of  which  all  the  risks  and  conse- 
quences fell  upon  the  capitalist,  except  in  casgs 
where  freight  could  not  be  recovered.  The  men 
could  not  resist  the  force  to  which  they  were  ex** 
posed,  and  i]t  would  be  monstrous  to  say  that  in 
such  circumstances  they  ought  to  have  attempted 
it.  It  was  not  from  any  £iult  of  theirs  that  the^ 
were  not  on  board  in  the  performance  of  their  duty, 
and  the  suspension  of  that  service  could  not  there- 
fore be  held  to  dissolve  the  contract  The  same 
equitable  rule  prevailed  in  the  case  of  Perry  r« 
1  Bor.  f o6.     Royal  Assurance  Company, 
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Mr.  Gaseke  (for  Plaintiff  in  error.)    Tlie  De-  Jane  ^  i«ig. 
fbndtnt  in  error  had  not  put  hiinself  in  a  conditiota   ^"^"v^-^ 
to  receive  the  wages  claimed.     He  might  aiy  diat  ssambh'j 
the  performance  of  the  seryice  was  a  condition  pre-»  ^^•"•' 
cedent,  and  so  it  had  been  considered  by  those  who  PiMMiffm 
drew  the  pleadings  on  the  other  side^  as  an  attempt  ^IJI^^i^ 
had  been  made  to  show  that  the  whole  had  been  foraianee  of 
performed,   bat  without  success.     When  a  party  li^ndhion^piL 
sought  compensation  he  ought  to  show  that  the  ser-  cedent. 
)Rce  was  perlprmed,  or  that  he  was  preTented  from 
performance  by  the  party  against  whom  he  sought   ^ 
eompensHtton;    The   case  i)i  Paradyne  v^  Jane^  MeifDit,9j. 
and  the  cases  there  cited  were  not  strict!  j  applica* 
ble  to  the  piesent  case.    Here  the  contract  was  for 
wages,  not  idaringthe  whole  royage,  but  at  so  much 
per  months  ahdi  the  Defendant  ,in  error  had  been 
paid  at  that  rate  for  the  time  he  was  in  the  Plaintiff's 
service.    There  was  no  occasion  to  stop  tp  inquire 
whether  or  not  the  acts  of  <3od  and  of  the  kuig^s 
enemies  were  i^ot  the  same  in  eftct  in  the  parti- 
ailar  cases  referred  to;  but  by  the  marine  law,  Thatcaptore 
capture  put  an  end  to  the  claim  for  wages.    The  pJt^^enVt? 
present  case  did  not  go  so  for.    The  Plaintiff  in  <^^i<°  ^^^ 
error  only  sought  to  relieve  himself  from  the  pay-  ^*^' 
ment  of  wages  for  that  time  during  which  he  had 
no  benefit  from  the  Defendant's  service.    It  had 
been  said  in  the  course  of  the  arguments  in  this 
ease,  that  it  was  not  necessary  to  inquire  whether 
or  not  this  was  a  hostile  seizure.    But  hostile  or 
not  hostile    made  all    the  diflerence.     This  was 
not  a  case  of  forfeiture  of-  the  whole  of  the  vrages, 
bat  only  a  forfoitc^  during  the  time  die  mariner 
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June  9,  i8i«.  was  not  la  the  owner's  service.    It  was  sud  that 

-      '  the  mariners  were  here  4«ady  to  perform  the  ser- 

sBAifBM's       nee ;  but  how  did  that  appear?    In  a  csm  of  ttr 

FHodpieof    ^P'^''^  *^^  mariners  were  ready  to  do  their  duty, 

revivoTooDP    and  the  principle  upon  which  the  contract  renved 

oTm^m^    was^  tiiat  the  crew  were  supposed  to  be  assisting 

"*^ncf  iluii     ^^  *^®  recapture.    This  princ^e  governed  the  ^ 

crawftuppcMed  dsiou  of  Sir  W.  Scott  in  the  case  c^  The  Friendi, 

inma^m?^  Here  the  crew  were  not  in  a  situation  to  da 

Hera  only »     m)y  thing  for  the  rescue  of  the  ship.    The  case 

4  Rob.  144.    of  Chandler  v.  Gremesy  daflered  from   the  pre« 

sent^  as  there  fhe  inability  happened  by  an  ae* 

cident  in  the  performance  of  the  du^,  through 

the  act  of  God,  so  that  it  came  within  the  rule  in 

MoUoy^  846.   MoUoy*    In  Robertitm  v.  Etoer^  the  question  was 

not  raised.    Pratt  v.  Cuff  was  tamn  frim  ease, 

and  at  any  rate  it  did  not  appear  them  hovr  tiie 

.    freight  was  earned :  it  might  bave  been  by  the 

time.    All  the  casesxited  on  the  other  side,  (widi* 

out  going  over  them  minutely,)  difiered  from  the 

present  in  some  material  circumstance.    In  Hmikif 

V.  Clarke  the  detention  was  a  mere  embatgo^  and 

the  action  was  not,  for  compensation. 

But  if  there  were  any  doubt  as  to  the  wages  not 
being  due  for  die  time  when  the  service  was  not 
performed,  it  was  hardly  possible,  after  attending 
to  the  facts,  to  cair  tilts  a  mere  precautionary  em- 
That  this  wsi  bargo.  It  was  a  hostile  capture,  and  it  might  be 
ut^^'*  ^^*  con!ended  that  the  claim  to  any  wages  was  at  an 
end.  But  he  was  not  under  the  necessity  of  going 
that  length.  Were  the  crews  separated  from  the 
ships  in.  the  case  of  aprecautionaiy  embargo?  Were 


ON^  APPEALS  AND  WRITS  OF  ERROR.  SI  5 

they  imprisoned?     That  they  were  kept  together  Juneg,  isia. 

made  no  difference  hefe,  any    more  than  if  they  ' 

had  been  kept  m  separate  prisons.     The  transaction  seamen's 
carried  hostility  on  the  face  of  it.      It  might  be  ^aoes. 
called  an  embargo,  or  any  thing  else.    But  the  name 
signified  nothing.  It  was  in  fact  a  hostile  capture.  Not 
oi^e  of  the  definitions  of  embargo  applied  to  this.    It 
was  treated  in  this  country  as  an  act  of  hostile  confede- 
racy, though  the  consequent  act  of  ourgoivernment 
was  an  embargo.  In  the  case  of  Curling  v.  Long  there  ,  b^.  pon,. 
was  a  recapture,  so  that  he  need  not  rely  on  the  ^^' 
i/ic/iii»  of  Chief-Justice  Eyre,  though  he  might.  The  The  object  of 
ground  of  giving  wages  in  case  of   recapture  was  f^'^^^ 
to  encourage  recapture.     Here  there  was  only   a  capture  wai  to 
restoration,  and  on  the  principle  of  the  case  of  the  ^puirc.^ "" 
Friends  no  antecedent  wages  were  due.     As  to  the 
crew  being  received  again,  there  was  no  agreement 
then  to  pay  them  wages,  and  they  must  have  been 
glad  to  get  back  again  without  any  wages.     1st  then 
no  service  was  shown  to  have  been  performed  for 
the  wages  claimed ;  and  2d,  if  there  was  any  doubt 
as  to  the  service,  the  claim  could  not  be  supported, 
as  this  was  a  hostile  capture  and  there  was  no  re- 
capture. 

Lord  Eldan  (Chancellor).     This  was  a  very  im-  --^ 

portant  case,    and  it  was   proper  their  Lordships  ' 

should  have  the  opinion'  of  the  Judges  upon  a 
question  embracing  the  whole  of  it. 

It  was  agreed  that  the  opinion  of  the  Judges 
should  be  taken  on  the  question,  whether  on  the 
whole  of  the  fects  found  in  the  special  verdict,  the 
original  Plaintiff*  was  intitled  to  recover  wages  during 

VOL,  I.  z 
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Jane  g,  1813.  the  time  he  was  kept  out  of  the  ship^  as  found  in  the 
Special  verdict. 


BMBARGO.— 

9BAMEN*8 

WAGES. 


The  Judges  attended  this  day^  and  the  Lord 
Julyi«,  1813.  Chi€;f  Baron  delivered  their  unanimous  opinion  that 
the  Plaintiff  was  entitled  to  recover. 

Lord  Eldon  (Chancellor).  This  appeared  to  him 
to  be  a  case  of  considerable  difficulty ;  but3  on  the 
whole^  he  concurred  in  opinion  with  the  Judges. 

Judgment  of  the  Court  below  affirmed. 

Agents  for  Plaintiff  in  Error,     Atcheson  and  Morgan. 
Agent  for  Defendant  in  Error,  Rippingham. 


ENGLAND. 


Feb.  15. 
1813. 


15. 


QUESTION   AS 
TO  A  NUI- 
8ANCB  IX 
PORTSMOUTH 
HARBOOR. 


APPEAL   FROM  THE   COURT   OF   EXCHEQUER. 

Parmeter  and  others — Appellants. 
Atiorney-General — Respondent. 

The  Appellants,  claiming  under  a  grant  by  Charles  L,  of  the  soil 
between  high  and  low  water  marks,  along  the  coast  of  the 
county  of  Southampton,  erect  a  wharf,  dock,  &c.  between 
high  and  low  water  marks  in  Portsmouth  liarbour.  Infor- 
mation to  abate  this  as  a  nuisance.  No  possession  of  this 
particular  spot  under  the  grant,  till  1784.  Court  pf  Ex- 
chequer decree  a  repioval  of  the  nuisance,  and  this  decree 
affirmed  by  the  Lords,  solely  on  the  ground  of  non-user  as 
to  this  particular  plac^  without  reference  to  general  validity 
of  grant. 

JL  HIS  was  an  appeal  from  a  decree  of  the  Court 
of  Exchequer^  made  in  a  cause  commencing  hy 
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information  filed  by  his  Majesty's  Attorney-General  Feb.  is.  15. 
in  Hilary  term,  1803,  for  the  purpose  of  abating  ?^^'    ^  ^ 
a  nuisance   in  Portsmouth   harbour.     The   infor-  qubstion  as 
niation  stated,  that  in  1784  the  Pefendants  (Appel-  3^^^?!^ 
lants)  began  to  erectj  and  did  erect,  and  make  on  ^^t^muxh 
the  Gosport  side  of  Portsmouth  harbour,  and  within  .inforinaiion,» 
the  high  and  low  water  marks  there,  and  near  to  a  Hil.T.  1803.. 
place  which  had  been  commonly  used  for  the  moor- 
ing his  Majesty^s  ships,  and  called  the  King's  Moor- 
ings, a  certain  wharf,  quay,  or  stage,  (with  a  store- 
house, &c.  at  the  side,)  connected  with  the  shore 
by  a  wooden  bridge,  and  extending  from  the  shore, 
'or  high  water  mark,  toward  the  low  water  mark,  Appellante 
336  feet,  and  in  this  wharf,  quay,  or  stage,  the  De-  ace.  between  ' 
fendants  had  placed  the  hull  of  a  large  ship,  to  serve  ^j^*^juJI][ 
as  a  /dry  dock ;   and  near  the  side  of  the  wharf 
between  high  and  low  wat^  marks,  they  had  placed 
another  large  ship  for  the  same  purpose,  embanking 
the  intervening  space  with  stones,  soil,  and  rubbish, 
to  form  a  communication  between  the  last  mentioned 
ship  and  the  wharf;  and  also  that  the  Defendant's 
had  inclosed  a  certain  pi^ce  of  mud-land  in  the  said 
harbour,  between  high  and  low  water  marks,  for  a 
timber-pound,  &c. 

The  information  then  stated,  ^^that  the  said  wharf.  The  wharf, 
*^  quay,  or  stage,  dock,  bridge,  storehouse  and  tim-  be^i^ur^lis' 
"  ber-pound,  and  other  buildings,   erections,   ahd^^^'J^«^»'- 
*'  works,  which  had  been  so  erected,  built,  and  made 
'^  as  aforesaid,  were  a  nuisance  and  injury,  and  if 
'*  continued,  would  be  a  great  nuisance  and  injury 
'^  to  the  said  harbour,  and  would  prejudice  the 
'^  aforesaid  moorings,  and  would  also  be  an  obstruc- 
[^  tion  to  a  quantity  of  water  proportionable  to  their 

Z2 
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Feb.  13. 15.  '^  dimensions  coming  into  jind  going  out  of  the  said 

'^^^'         ^  "  harbour  on  each  flux  and  reflux  of  the  tide,  and  . 

QUESTION  AS  "  thcrcby  prevent  a  great  scouring  and  cleansing  of 

TO  A  Nui-  a  ^^  lower  part  of  the  channel  of  the  said  harbour 

8AKCB  lis  ^  *■  1  ^ 

FORTSMouTH  "  of  soikgc  thcrc^  and  greatly  endanger  the  loss  of 
j^  the  said  harbour ;  and  that  if  similar  erections, 
^^  buildings,  and  works,  should  be  made  in  all  parts 
"  of  the  said  harbour  between  high  and  low  water 
'^  marks,  the  same  would  entirely  destroy  the  said 
*^  harbour,  or  render  the  said  harbour  useless,  sq 
^'  that  his  Majesty^s  ships  and  vessels^  and  other 
'^  ships  and  vessels  of  burthen,  would  not  be  able 
^'  to  come  into  or  go  out  of  the  said  harbour  as 
**  they  had  always  been  used  to  do ;  or  if  such  ships 
^^  and  vessels  should  be  able  to  come  into^or  go  out 
^'  of  the  said  harbour,  the  same  would  i^ot  be  able 
*^  to  remain  long  there,  or  ri4e  with  any  safety." 
The  information  then  prayed,  that  the  nuisance 
might  be  abated,  and  th*  Defendants  restrained 
from  erecting  any  other  works,  &c.  of  the  same 
description. 

The  Defendants  in  their  answer  insisted,  that  the 

erections  in  question,  instead  of  being  a  nuisance, 

were  of  great  use  to  the  harbour.     They  also  stated 

Title  of  Ap-     their  title  to  the  soil  on  which  the  erections  were 

graw  by*Cha!!  ™ade,  as  derived  from  a  grant  by  letters  patciit  of 

y^  King  Charles  I.,  in  1631,  "at  four-pence  per  acre, 

"  to  certain  persons  therein  named,  and' their  heirs, 

'5  all  and  singular  the  lands  and  marshes  surrounded 

*'  and  overflowed,  oi\  subject  to  the  overflowing  of 

^\  the  sea  in  the  county  of  Southampton,  from  the 

"county  of  Sussex,   beginning  at    Emsworth,  to 

"  Hurst-Castle,  near  the  confines  of  the  county  of 
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^  Dorset,   containing  five  thousand  four  hundred  Feb.  13.  is, 

••  and  thirty-two  acres,    or  thereabouts,  and  that  ^^^^\       j 

*^  they  the  said  Defendants,  or  some  or  one  of  them,  question  as 

"  had  purchased  of  some  persons  oij  person  claiming  1^^^^^^ 

'^  under  such  letters  patent  a  large  (quantity  of  land  Portsmouth 

"  within  the  said  harbour  of  Portsmouth,  and  be- 

*^  tween  the  high  and  low  water  marks  aforesaid, 

'^  whereon  or  wherein,  or  on  parts  of  which  they 

^^  the  said  then   Defendants,  or  some  or  one  of 

^*  them,  had  erected  and  made  the  said  wharf,  quay,    . 

^^  or  stage,  dock,  bridge,  storehouse,  and  timber- 

^^  pound,  and  other  buildings,  erections,  and  works 

*^  as  aforesaid.**    The  Defendants  likewise  claimed 

the  benefit  of  the  Act,  9  Geo.  S.  cap.  16. 

After  witnesses   examined    on  both  sides,   and 
much  contradictory  evidence  given,  the  cause  was 
first  argued  in  the  Court  below,  principally  upon  the 
question  of  nuisance;    upon  which  the  Court  did 
not  deliver  any  opinion;  but,  on   the   I6th  day  of 
May  1811,  ordered  that  it  should  be  re-argued  by, 
one  Counsel  on  each  side,  on  the  17th  day  of  June 
following,  as  to  the  validity  and  effect  of  the  letters 
pafent ;  and  the  cause  accordingly  came  on  to  be 
re-argued  on  the  last-mentioned  day ;  and  on  the  23d 
day  of  December- 1811  the  Court,  by  its  decree,  de-  £ad  Decem- 
clared  •*  that  the  right  to  the  soil  in  the  pleadings  |^j^[^* 
*^  mentioned  therein  was  in  his  Majesty,  and  there-  abate  the  Dui- 
"  upon  decreed  that  the  wharf,  quay,  or  stage,  docks,  **° 
"  bridge;  storehouse,  timber-pound,  and  other  erec- 
'^  tionsand  works  erected  and  made  by  the  Defendants 
"  on  the  piece  of  ground  within  the  harbour  of  Ports-  * 

*^  mouth,  between  high  and  low  water  marks,  should 
^'  be  abated  and  removed,  and  that  the  Appellants, 
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Feb.  13. 154  ''  or  sonic  of  them,  should  forthwith,  at  their  own  ex- 
V  '  _.  ^  "  pense,  pull  down  and  remove  the  same,  and  should 
QtJESTioK  AS  "  be  restrained  by  the  injunction  of  the  Court  from 
BAvcz^w  ''  making,  setting  up,  or  erecting  any  other  erections, 
PORTSMOUTH  tc  buildiugs,  OT  works  on  the  soil  in  the  pleadings 

*^  mentioned." 
Appeal.  From  this  decree  the  Defendant  appealed ;  and, 

upon  an  assurance  by  the  First  Lord  of  the  Admi* 

ralty  ih  his  place,  that  the  very  existence,  of  Ports- 
,  mouth   harbour  might  be  endangered,  unless  the 

question  was  speedily  decided  one  way  or  other,  ^ 

the  cause  was  advanced  and  heard  out  of  its  course. 
Sir  T.  Plumer  and  Mr.  Jervis  contended,  that 

the  decree  ought  to  be  affirmed  on  these  grounds  : 
1st,  Because  the  letters' patent  under  which  the 

Appellants  derive  their  title  were  absolutely  void 

ab  initio,  and  of  no  effect. 
{  ^dly,  Because,  admitting  the  said  letters  patent 

to  have  been  originally  good  and  valid  in  law,  the 

same  have  been  abandoned. 

3dly,  Because  the  said  wharf,  quay,  or  stage,  dock, 

bridge,  store-house,    counting-house,    pitch-house* 

timber-pound,  and  other  buildings,  are  not,  ^  nt>r  is 

any  part  thereof  locally  within  any  of  the  premises 

granted  by  the  said  letters  patent. 

4thly,  Because  all  the  erections,  buildings,  and 

premises  in  question  are  a  public  nuisance ;  and  are 

prejudicial  to  the  harbour  of  Portsmouth,  and  tend 

to  lessen  the  depth  of  water  in  the  said  harbour,  and 

to  destroy  the  same. 
Hakde  3nn       They  argued  that,  in  the  first  place  the  grant  was 
^^*  void  as  to  the  soil  in  question,  upon  the  ground  that 

the  King  could  not  grant  his  Jus  privatum  in  pre- 
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judice  to  his  jtts  publicum.     It  was  void  on  another  Feb.  is.  is, 
ground^  viz.  the  variance  between  the  commission  ,     *         j 
and  inquisition  on  which  the  grant  was  founded,  qubbtion  ab 
The  commission  was  to  consider^  whether  the  re-  J^^^^^b  iw 
venue  would  be  benefited,  and  the  grant  of  use  to  portsmouxk 
his  Majesty,  his  heirs,  and  successors.     Theinquisi^ 
tion  Upon  this  did  not  follow  the  terms  of  the  Com- 
mission, for  it  proceeded  on, private  grounds  and  en- 
tirely lost  sight  of  the  interests  of  the  Crown  and 
revenue ;  and  it  did  not  appear  that  any  part  of  the 
rent  reserved  to  the  Crown  had  been  paid.   Besides^ 
no  possession  had  been  taken  of  the  spot  in  ques- 
tion, under  the  grant,  till  1784,  so  that)  though  the 
grant  w^re  Valid  and  included  this  particular  place^ 
it  had  been  abandoned  by  non-user.     But  the  evi- 
dence, they  submitted,   proved  that  the  place  in 
question  was  not  within  the  terms  of  the  grant  at 
all ;  and,  at  any  rate,  the  title  to  the  soil  could  not 
justify  the  erection  upon  it  of  a  public  nuisance*        2  Amt.  60|^ 

Messrs.  Hart  and  Johnston  (for  the  Appellants). 
There  was  evidence  on  the  part  of  the  AppellantSj 
that  the  works  which  they  erected  were  no  nuisance. 
But^  at  any  rate,  theobjectof  the  information  bad  been 
to  abate  the  nuisance,  if  the  erections  in  question 
should  be  considered  as  such.  The  title  to  the  soil 
had  only  incidentally  come  into  question,  and  their 
(lOrdships  would  hardly  decide  that  point  without 
the  judgment  of  a  Court,  where  the  facts  could  be 
more  accurately  examined,  than  in  a  Court  of 
Equity.  If  then  these  erections  were  to  be  abated 
as  a  Quisance,  the  Appellants  ought  to  have  coiki^ 
poDsation^  since  they  were  begun  under  the  eye  of 
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F«b- 13. 16.    the  government  officers^  in    1784,   nearly  twenty 
l^^^'    _    J   years  before  the  information  was  filed.     As  to  the 
QUESTION  AS  (juestlon  of  abandonment  by  non-user,  or  want  of 
sAHcr^N       possession  taken,  possession  of  some  of  the  placet. 
yoRTSMoih-H  comprised  in  the  original  grant  had  been  taken,  and 
possession  of  part  in  such  a  case  was  virtual  posses- 
sion of  the  whole.     The  evidence  on  the  other  side 
did  not  show  distinctly  that  this  spot  was  not  com- 
prised in  the  grant;    and  it  would  be  extremely 
hard  if  there  was  to  be  a  forfeiture  for  mis-user^  when 
the  works  were  carried  on  under  the  eye  of  the  go- 
vernment officers,  without  any  legal  steps  taken  to 
»  prevent  their  progress ;  and  when  they  were  only 

such  as  were  made  use  of  in  places  of  a  similar  de* 
scription* 

Lord  Redesdale.^  This  "^  grant  might  affect  the 
lands  of  a  great  number  of  proprietors  on  the  sea 
coast.  The  places  included  in  it  were  only  de- 
scribed generally  with  a  referen.ce  to  maps,  which 
were  not  produced.  It  might  be  a  question,  there- 
fore,  lyhethep  the  grapt  was  not  void  for  incertaintfr. 
If  the  maps  were  produced,  that  woufd  be  another 
case ;  as  by  decided  cases,  if  there  was  a  reference 
to  a  certainty,  that  would  be  sufficient;  or  if  there 
was  a  prescriptive  possession  from  which  a  grant 
was  to  be  presumed.  But  of  the  spot  of  ground  in 
question,  there  had  been  possession  only  for  about 
twenty  yeat*s,  before  the  information  filbd. 

Lord  Eldon  (Chancellor).  He  did  not  see  clearly 
how  the  space  between  high  and  law  water  marks 
pou)d  be  represented  in  maps.    There  appeared  pq 
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otlyer  way  here  of  making  good  the  title,  but  by  Feb.  13. 15. 
showing   sufficient  possession.     In  this  case  there  V^^^''        j 
was  no  sufficient  possession,  for  the  Crown  had  still  questiokai 
remained  in  possession  for  upwards  of  one  hundred  g^J^^j^" 
and  fifty  years,  which  created  a  presumption  against  Portsmouth 
its  own  grant.     If  there  had  been  possession  under  Crowninpot- 
the   Appellants*   title   for   sixty  years,    then  there  session  for 
would  have  been  an  adverse  possession  against  the  years  after  the 
Crown ;    but  they  could  show  nothing  more  than  Jihlch^  re^°^ 
possession  for  nineteen  or  tweiity  years.  sumedagainit 

Mr.  Hart.  Possession  had  been  taken  of  part;  and  Ap^iUnSki 
that  was  virtually  possession  of  the  whole.  ^uict  posset- 

Lord  Eldon.    But  how  did  it  appear  that  this  so  years,  and 
was  a  part  of  the  ground  comprized  in  the  grant  ?       advrrscpowet- 

Mr.  Hart.  That  was  an  additional  reason  for  not  •jo"  ««*««* 

inecrowD* 
deciding  the  question  of  title,  till  the  matter  should. 

be  further  investigated. 


Decree  of  the  Court  of  Exchequer  affirmed,  upon  Oecteeoftibe 

Court  bek 
Affirmed. 


the  ground  of  non-user  as  to  this  particular  place        ^  ***"*^ 


merely,  without  reference  to  the  general  question 
as  to  the  validity  of  the  grant,  or  the  right  under  it 
.^  other  places.    « 

Ag«nt  for  Appellants,   Grsgory. 
Agent  for  RespoodeDt,  Bicknxi.. 
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SCOTLAND. 

APPEAL   FAOM  THE   COURT  OF  SESSION. 

T«NNANT  and  others  (Underwriters) — Appellants.^ 
Hekoersok  and  another  (Merchants) — Respondents* 

AND 

Henderson  and  another  (Merchants) — Appellanfs^ 
Tettes  and  others  (Underwriters) — Respondents. 

-May  91,1 8J9.  INSURANCE  on  a  sIHp  engaged  in  the  African  wood  and  ivory 
Vi«-%y«^-<»«-^  trade,  without  stating  her  cooperation  with  another  ship. 
i|M>UiWAW<iB.  This  Diutiial  co-operation  or  trading  proved  to  have  oecasion- 
slly  prevailed  in  Airican  voyages^  but  the  usage  not  so  com- 
plete as  to  render  it  unnecessiny  to  communicate  the  (act 
expressly  to  the  uuderwriters.  Ilteided  that  this  was  a  eon-* 
cealment  of  a  material  &ct^  and  fic^tal  to  the  policies. 


X  HIS  was  a  question  between  the  assured  and  un- 
derwriters,  arising  upon  certain  policies  of  insurance, 
effected  upon  the  ship  Imperial  and  her  cargo,  ,en* 
gaged  in  the  African  trade. 

The  original  wder  of  the  insurance  was  as 
follows  :— 
Jan.  18, 1803.  "  Please  eftct  2,000/.  upon  5-6ths  of  the  ship  ; 
dfwonTid*''"  "the  whole  valued  at  10,000/.,  per  the  Imperial, 
Seller  of  Li-  ^' Thomas  Marshall,  at  and  from  Liverpool  to  the 
M^^s.'Lid-  "  coast  of  Africa  and  the  African  islands,  during 
dell,  insur-  cc  j|gj.  g^j^y  g^^j  tnidc  there,  and  from  thence  back 
Lcith.  <^  to  Liverpool,  with  liberty  to  exchange  goods^with 

[^  other  shipSi  at  6/.  per  cent.    The  Imperial  was 
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^^  lately, bijilt  at  Soiith  Shields,  origioally. intended  ^h78is;8i3* 

'^  for  the  service  of  the  Bast  India  Con^pany,  is    ^^^^-v^--' 

**  530  tons  register,  copper-fastened,  and  cppper- 

^^  9h^athed  np.to  the  bends^  and  intended  to  sail  in 

^'  about  a.weejk.    Upwards  qfS^QOOl.  has  been  done 

**  on  her  on  these^  term^  xo-iuy  here.    As  your 

^^  underzpriter^  may  not  be  accu^tomfid  to  these 

^'  ris/cs^  it  niay  be  necessary  to,s9y^ihAt repurchase 

'^  no  slgxiesy  ppr  does  tf^e  ship  go  to  the  \yest  In- 

^-  dies  :  we  barter  the  produce  avd  rnwufactures  of 

^^  this  cpunfXJf  for  the  praduce  <f  Africa^  ^ye- 

*^  wood,  ivory,  .bees-v^ax,  palm-oil,  &c/' 

Upon  the  &ith  of  this  representjttion^  iov9uranqe  loiumc^i 
to  the  qj^tent  of  2,000/.  w^,  on  the  2l8t  of  J^-  SFecusdTjSi} 
nuary,   1^03,  effected  oA  the  ,f^ip  Iipperis^l,  "At  ^jjj'^*^'®"* 
"  and  from  Liverpool  to  the  coa^t  of  Africa  and  the 
^'  African  islands,  during  her  stay  and  trade  there, 
'*  and  from  thence  back  to  Liverpool,  with  liberty 
*'  to  exchange  goods  with  other  shipsJ* 

The  Ti^aX  insurance  made  was  upon  the  car^i^.  Jun^is.isos, 
The  policy  was  dated  18th  June,  1808,  and  was  in  ^^^^^ 
these  terms :— ''  At  and  from  her  arrival  twenty- 
"  four  hours  at  her  first  place  of  trade  on  the  coast 
*^  of  Africa  to  LiverDool." 

A  third  policy,  also  on  the  cargo,  was  effected  alio  on  cargo. 
1st  November,  I863,  "  At  and  from  Africa  and  the  ^"^^  *'  ^^* 
'^  African  islands  to  Liverpool." 

The  order  upon  which  this  insurance  was  made.  Order  upon 
was  dated  29th  October,  and  bore,  that  the  Impc-  I^5an«  wl^" 
rial  "  was  left  well  at  Old  Calabar,  on  12th  June  ?!^^' *^!L, 

I  .  .  Oct.  $9,  ISOSj 

j*  last,  taking  in  her  cargo,  and  was  expected  to 

"  leave  the  coast  in  all  October.'' 

o 
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Mayst^isi).      A  fourth  policy,  upon  the  cargo^  was  entered  into 

^^ V— ^  on  26th  November,   1803,  **  At  and  from  Africa 

Fourth  policy,  ^*  ajid  tHe  African  islands  to  Liverpool.** 
llfw^iSsTwi.  ^^^  representation  upon  which  this  last  policy 
was  entered  into^  and  which  was  inserted  in  the 
slip,  stated,  ^^  By  advices,  the  Imperial  is  supposed 
**  that  she  would  leave  Africa  about  this  time,  and 
*^  in  July  last  she  was  described  a  new  ship,  cop- 
'^  per-fastened,  and  coppered  to  the  bends,  and  had 
^'  six  six-pounders  and  thirty-five  people.** 
Plan  of  the  It  appeared  that,  according  to  a  plan  occasionally 

tua*?rading"*  adopted  in  the  African  trade,  the  owners  of  the  Im- 
by  the  George  perial  had,  in  October,  1802,  sent  out  the  George, 
both  bebng.'  a  smaller  vessel,  to  take  a  cargo  for  herself,  and 
MTtioi?**"'"*  also  contract  for  one  for  the  Imperial.  The  George, 
'  pursuant  to  the   instructions  to  the  Master^  pro- 

^  ceeded  to  Gaboon,  took  in  some  barfi^ood,  con- 
tracted for  more  for  the  Imperial,  which  was  ex- 
pected to  arrive  in  two  months  after,  and  then  pro- 
ceeded to  the  Cameroons  and  to  Calabar,  where 
she  took  in  ivory,  palm-oil,  &c.  The  Imperial 
sailed  in  January,  1 803,  and,  according  to  instruc- 
tions, proceeded  to  Gaboon,  where  she  took  in  a 
certain  quantity  of  barwood  and  ivory,  with  which 
she  proceeded  to  Calabar,  where  she  met  the  George, 
on  board  which  she  put  all  her  ivory  and  spare 
banvood,  and  received  from  the  George  all  that  re- 
mained of  her  outward  cargo  (the  African  trade 
beingcarriedon  by  barter  only)  and  superfluous  stores ; 
the  object  being,  by  means  of  the  exertions  of  both 
ships,  to  dispatch  the  George  with  a  full  cargo,  be- 
fore the  Imperial  began  to  trade  on  her  own  account. 
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This  fact  of  the  mutaal  or  combined  trading  was  not  Majai^uis. 
communicated  to  the  underwriters,  and  the  con*  ''"-"v— ' 
cealment,  it  was  contended,  was  of  a  material  fact,  Thefactoftiit 
since  the  risk  was  varied  and  increased  by  the  con-  ""*!!|!i!!!!l*°? 

J  not  c#ariinum« 

sequent  protracted  stay  of  the  ship  in  that  pestilen-  caied  to  the 
^.  I     ,.     *         Q  underwriters. 

tial  chmate,  &c. 

The  Imperial,  after  having  nearly  completed  her  The  ImDerial 

cargo,  was,  on  the  14th  of  February,   1804,  capr  ®'P*"'^' 

tured  by  a  French  priyateer. 

.  The  underwriters  in  Scotland  having  refused  to  istCame. 
settle  the  loss,  actions  were  raised  against  them  in  reJbMi'tJTsSlk 
the  Court  of  Admiralty ;  one  on  the  ship  policy,  1?".  and  •<> 
and  others  on  the  three  cargo  policies,  which  last  usure/ 
were  conjoined  hy  the  Judge  Admiral,  who,  in  all  Judge  Admn 
the  actions,  pronounced  ip  favour  of  the  assured.  [^^^^!|,u^,y** 
The  underwriters  then  carried  the  matter  into  the  theaaauicd* 
Court  of  Session,  by  two  bills  of  suspension,  which 
the  Lord  Ordinary  conjoined,  the  question  ^n  all 
the  policies  being  the  same. 

.  The  underwriters  having  been  directed  by  the  Underwritert 
Lord  Ordinary  to  give  in  a  condescendance  of  the  f„"|f^nde?*'* 
particulars   on    which    they  relied,    they   insisted  tendance, 
chiefly  upon  this,  that  the  ship  did  traffic  in  slaves^  thatthrship 
which  was  contrary  to  the  representation;  and  that  dealt m slave*. 
the  Imperial  was  not  entered  at  the  Custom-House 
in  terms  of  the  SQth  Geo.  3.  cap.  80,  sect.  1,  for 
entitling  her  to  trade  in  slaves.     The  underwriters  Underwriren 
did  not,  at  this  time,  appear  to  be  aware  of  the  fact  "rthe  m3 
of  the  combined   or  mutual  trading.     The  Lord  trading. 
Ordinary  then  ordered  the  Chargers  (assured)  to 
produce,  upon  oath,  the  instructions  to  the  Cap- 
tains of  the  Imperial  and  George,  and  the  corre-^ 
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Mky9i>fflri3r.  spotidcnc^  bMwe^n  thetn,  with  excerpts' fi^nl  entries 
^'-'^^-^-^  in  their  books,  as  faf  as  these  documents' telated  to 
iH8trRAHC«.     ^^  pi)int  of  trafficking  in  slaves.    These  having 
been  accordingly  produced,    the    Lord   Ordinary 
Feb.  10, 1807.  prononotinced   an  iriterlocutdr,  "  finding  th4t  the 
thafthe'shi      "  Suspenders*  (underwriters)  averment,  that  the  ship 
d^ltinsiaTes,  "  InrpefikI  had  bein  mployed  in  the  slave-trade 
F?rsfcau8ede-  "  during  the  contuse  of  the  voyage  insured  was  'not 
rf*c««rf4  '^  ^"'y  "^^  proved,  but  was  clearly  disproved.**    The 
underwriters,  after  representation  to  the  Lord  Ordi- 
nary, reclaimed  to  the  whole  Court ;  the  interlocu- 
toi^  reclaimed  against  were  adhered  to,  and  the  un- 
derwriters thereupon  appealed. 

sd  Cau^.  The  combined  trading  having  been  discovered  by 

tuS'iradiirt"^     the  production  of  the  documents  mentioned  in  the 

di8cot«red.      above  cause,  some  of  the  underwriters,  in  the  mean 

tht  under"  ^  time,  presented  a  bill  of  suspension  against  a  threat* 

writers.  eiBieA  charge  under  the  policies.     This  new  cause 

came  to  be  discussed  before  Lord  Meadbwbahk,  as^ 

Ordinary,     His  Lordship,  after  some  pri^tious  prb- 

Pec.it^  isog.  ceedings,  pronounced  an  interlocutor,  ^'  allowing  the 

**  Chargers  to  prove  that,  according  to  the  under^ 

**  standing  of  those  engaged  in  the  Africati  iradcy. 

^'  liberty  to  exchdnge  goods  with  other  ships,  im* 

^^  ports  a  liberty  not  only  to  barter  and  sell,  but  to 

^^  aid  another  ship  in  providing  her  speedily  with  a 

"  homeward  cargo,  without  regard  to  iini/  propor-^ 

'^  tion  between  the  goods  so  delivered  or  received^ 

^^  and  allows  theih  a  pr6of  of  all  facts  and  circum-* 

^^  stances  relative  thereto ;  allows  the  Suspenders  a 

^^  conjunct  probation,**    And  on  advising  the  proof 

with  the  whole  case,  this  interlocutor  was  pro- 
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nounoed :  ^^  Having  resumed  consideration  of  these  Mky3i,  1813. 

^'  conjoined  processes,  and  advised  the  proof,  pro-   ^*-^— ^/^-— ^ 

^' ductions,  and  debate,   finds,  that  the  privilege  jan.i?,  leii. 

*^  specified  in   the  different  policies  of  insurance,  f"^*^"*®^ 

"  with  liberty  to  exchange  goods  with  any  other  dowbank,  «- 

^'  ship  or  ships  ;  or,  with  liberty  to  exchatige  goods  ^^^^^ 

"  with  eoery  vessel  or  vessels ;  does  not y  in  com-  iog« 

^^  mon  language,  and  without  a  peculiar  conven- 

'^  tional  meaning,   import  a  liberty  to  excliange 

*•  goods,  without  regard  to  observing  any  proportion 

*'  in  bulk  or  value  between  the  goods  so  exchanged ; 

'^  and  still  lessj  that  the  exchange  may  be  so  con- 

*^  ducted  by  the  vessels  insured,  as  that  it  should 

^'  retard  the  completing  of  her  own  cargo,  and  pro- 

*^  tract  her  own  stay  in  the  seas  where  it  is  to  be 

'^  completed,  and  in  order  to  hasten  the  accomplish* 

"  ment  of  the  voyage  of  other  vessels,  or  another 

"  vessel,  and  her  or  their  speedy  dispatch  with  a 

*^  competent  cai^o ;  and  as  the  risks  of  sea  hazard 

"  are  increased  beyond  an  arithmetical  proportion, 

**  by  the  prolongation  of  the  adventure,  particularly 

*'  in  the  business  of  a  coasting  voyage  to  complete 

"  a  cargo,  so  enlarged  a  construction  of  the  privilege 

"  is  more  diflicult  to  be  entertained,  where  nothing 

**  appears  in  the  rate  of  insurance  stipulated  be* 

*'  tween  the  parties,  indicating  that  such  an  eventual 

'^  augmentation  of  risk  was  in  contemplation :  finds 

'^  it  nevertheless  proved^  that  the  enlarged  construe- 

"  tion  of  the  privilege  contended  for  by  the  Chargers, 

"  was  adopted  by  a  great  number  of  the  dealers  and 

*•  underwriters  in  the  African  trade,  but  not  uni-- 

^^formly  in  point  of  extent  of  such  construction, 

**  and  not  universally  in  any  extent  even  at  Liverr 
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May8M8i3.  ^^ pool:  and,  amidst  this  diversity  of  sentiments^ 
^■^-vt— ^  "  being,  on  the  whole,  of  opinion,  that  in  applying 
*^  for  insurance  at  such  an  out-port  as  that  of  Leith^ 
'^  it  was  the  duty  of  the  assured  not  to  rely  on  a 
^^  conventional  meaning  so  adverse  to  the  natural 
^^  meaning,  and  attended  with  so  much  difficulty, 
^^  while  not  established  wi,th  absolute  uqiversaUty 
^^  among  a^  versant  in  the  trade,  but  to  disclose  the 
'^  retardment  and  increase  of  risk  that  might  be  ex- 
^^  pected  from  the  privilege  stipulated ;  suspends 
*f  the  letters  simfliciter^  and  decerns;  but* believing 
*^  tfie  chargers,  individually,  may  have  proceeded 
^  bonafdey  though  on  somewhat  too  great  confi- 
^f  dence  in  their  own  practice,  finds  no  expences 
**  due,  and  decerns." 

The  Lord  Ordinary,   upon   representation,    ad- 
hered to  his  interlocutors,  and  gave  the  parties  the 
following  note  of  the  ground  of  his  decision : — 
KoteofLoid        *^  I  certainly  proceeded,  in  pronouncing  the  in- 
Oidiiuiy.        €6  terlocutor,  on  the  opinion,  that  the  long  stay  of 
"  the  Imperial,  for  so  many  months  on  the  coast^ 
*^  was  not  at  all  accounted,  for,  but  from  her  sub- 
"  serviency  to  the  George ;  and  if  the  Chargers  re- 
,  *•  claim,  thi«  seems  to  me  essential  to  be  obviated," 

The  assured  reclaimed  to  the  second  division  of 
the  Court,  but  without  effect,  and  then  appealed. 

The  reasons  on  which  the  underwriters  rested 

their  case  in  both  appeals,  as  well  in  the  former,  in 

which  they  were  Appellants,  as  in  the  latter,  in 

which  they  were  Respondents,  were  these  : — 

Siich  thc'un.   -   1st,  That  the  Imperial  had  been  employed  as  a 

derwritererwi^  floating  warchousCy  or   tender^  to  the  George,  a 

cd  their  case  iR/^  i-iii  i  •  i  i 

both  appeals,    fact  which.had  not  been  communicated  to  the  un« 
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derwriters,  though  it  materially  varied  the  risk ;  lifaysf.isid. 

and  the  case  of  Hartley  v.  Buggen,  where  it  had   ' v-*-^ 

been  determined  that  any  unnecessafy  delay  was  Marshall  405. 
equivalent  to  a  deoiation ;   and  that  of  Lcoer  t?.  Park  31s. 

TO       t  ^     xi_  ir    1  .      -^   J  Marshall  54* 

Fletcher,  to  the  same  eflect,  were  cited.  p^rk  237* 

2d,  The  representation  that  5,000/.  had  beeti 
done  Upon  the  ship  at  Liverpool,  on  the  day  then 
mentioned,  was  groundless ;  and  that,  in  fact,  only 
J,000/.  had  been  on  that  day  underwritten  on  her. 

3d, '  It  was  represented  that  the  Imperial  did  ndt 
traffic  in  slaves ;  whereas  she  did  actually  deal  in 
slaves,  without  being  regularly  entered  as  a  slaves 
ship,  so  that  tl}e  voyage  was  illegal ;  or,  at  leasts 
the  vessel,  even  by  hzs\ng  forfeited  pawns  on  board> 
was  liable  to  seizure  and  detention,  at)d  the  policy  was 
thereby  void,  upon  the  principle  which  governed  the  Atarsball  iiQi 
decision  in  Rich  v.  Parker,  and  Farmer  v.  Legg.     Mawhail  ase^ 

4th,  The  misrepresentation  relative  to  the  ship  7T.H.1864 
had  a  reference  to  the  policies  on  the  cargo,  and 
renderei^  them  aIsovoid« 

5th  and  6th,  The  representations  on  which  the 
policies  of  .the  Ist  and  26th  of  November,   1803, 
were  effected,  were  known  to  the  owners^  at  the 
time,  to  be  false  in  several  particulars,  as  to  the 
state  of  the  vessel,  the  time  of  her  expected  arrival, 
and  the  number  of  men  on  board,  &c« ;  and  the 
policies  were  therefore  clearly  voidj  upon  the  prin- 
ciples laid  down  by  Lord  Mansfield,-  in  Fillis  v.  Park  isi. 
Brutton ;  by  Lord  Kenyon,  in  Rich  v.  Parker;  ^^J."^*''*  ^^' 
and    by    Lord    Ellenborough,    in    Edwards    v*  Cam.N.p.C. 
Portner.  •  *^^- 

The  only  point  which  appeared  to  be  much  relied  Thtmuiual 
upon,  however,  was  that  of  the  Imperial  acting  as  rcUecToo  by  ^ 

VOL.  u  2  a 
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hem.  3  Bur. 
1P05. 
Planchs  ▼. 
Fletcher. 
Doug.  S98. 


7  Eist.  402. 
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a  t?nder  to  the  George,  and  the  consequent  fNtv 
tracted  stay  of  the  former  on  the  coast.  The  an- 
swer of  the  assured  to  this  was^  that  the  George, 
by  contracting  for  a  cargo  for  the  Imperial,  so  long 
before  the  arrival  of  the  latter,  had,  in  reality,  co- 
operated with,  and  assisted  her,  a^id,  on  the  whole, 
accelerated  rather  than  retarded  the  completion  of 
her  voyage.  That  this  mutual  co-operation  waa^ 
common  in  the  African  trad^,  and  that  this  was, 
or  ought  to  have  been,  l^nown  to  the  underwriters. 
The  nature  of  the  African  trade  consisting  in  bartepr 
sufficiently  accounted  for  the  length  of  time  occu- 
pied by  the  Imperial  in  her  voyage,  without  refer;- 
ring  her  protracted  stay  to  her  subserviency  to  th^ 
George.  (Fretland  v.  Glover.) 

The  two  appeals  came  on  to  be  heard  on  the 
same  day,  beginning  with  that  of  Tefmwt^  Sic.  Vf 
Henderson. 


)  St  Cause. 
(Proceedingi 
on  apiieal.) 


Objection*  m 
point  of  form, 
to  the  argu- 
ment on  the 
ground  of  the 
mutual  trad- 
ing, as  applied 
to  the  first 
cause. 


Mr.  Nolan  (for  the  Appellants)  was  proceeding 
to  argue  on  the  ground  of  the  mutual  trading,  when 
he  was  interrupted  by 

The  Lord  Chancellor^  who  observed,  that  this 
and  several  other  points  were  introduced  into  thf 
case  without  being  in  the  original  papers.  Th^ 
point  relied  upon  by  the  underwriters  in  their  con« 
descendai^ce  in  the  present  cawe,  as  far  as  he 
couM  understand  from  the  papers,  (the  condescend* 
ance  itself  not  being  produced,)  was  the  traffick- 
ing in  slaves.  The  new  grpupd  .  of  the  mutual 
trading  was  afterwards  discovered;  bu(  instea^l 
of  bringing  this  before  the  Lord  Ordinary  by  a 
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turn  ooadafondanoe^  tiiey  went  on  with  the  ctuse  Ut^9i,  isit. 
before  the  whole  Court,  who  decided  ae&inst  &em  ^— v-^— ^ 
possibly  upon  the  ground,  that  by  their  practice  the 
Court  could  not  take  notice  of  &e  mutual  tcading, 
because  it  was  not  a  point  stated  in  the  original 
condescendance.  If  such  was  the  fact  and  the  rule^ 
the  Counsel  must  now  likewise  confine  themselves 
wi&in  the  limits  of  the  condescendanoe,  and  atgua 
the  case  on  the  ground  of  dealing  in  slai^es. 

[The  further  hearing  of  both  causes  wiaa  post- 
poned till  the  condescebdanceahould  be  produced.} 

The  first  cause  was  not  furthetr  proceeded  in  s^  Juoesi^isu. 
the  bar,  but  this  day  (June  aist)  tb^  second  c%^d^  JS^lalli 
oame  on  to  be  heard,  in  which  the  mutual  Undiog  ^^csuk.   * 
was  established. 

Mr.  Park^  for  the  Appellants,  (assured,)  was 
proceeding  to  ai^ue,  that  it  wai  probable  the  un-^ 
derwriters  knew  of  the  uaage  of  mutual  tmding  in 
the  Afiiican  trade,  though  it  uyw  ftot  commoni*    « 
eated  in  express  words. 

Lord  Chancellor.  Then  you  must  prove  the  juaa^e 
as  a  fact 

Mr.  Park.    I  was  going  to  say  tl^at  the  wyagu  ' 
Was  not  protracted  by  the  mutual  trading. 

Lord  Chancellor.  It  don't  signify  what  tha  re* 
ault  was,  if  there  was  &  deviation  from  the  contmnt 

Mr.  Park  admitted  that  the  usi^  was  not 
proved  as  a&ct.  (Fide  Interlooutor  of  Lord  Mm* 
dowbank.)  ' 

a  A  a 
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Jane2i>i8i8.      Lovd  ChanctUor.     Then    you    have    no    case 
' V '  at  all.     • 

INSUHAKCBk 

f  d  Caose. 

fh?!:wrt  i       "^^  judgment  of  the  Court  below,  in  the  second 
low,  in  favour  .cause,  in  favour  of  the  underwriters,  was  accord- 

of  the  under-     •      i       /x?         j 

writcri,  af.      mgly  affirmed. 

firmed. 

juiyso»i3is.      LordJEUon^  (Chancellor,)  after  stating  the  case. 
fndTJdgm^t  '^^^  question  was,  Whether,  under  all  the  circum- 
in  ui  cause,     stances,  the  underwriters  were  liable  to  pay.     Their 
Appellants,)     Lordships  were  of  opinion  in  the  other  cause  that 
^^^^j°8ta«d  they  were  not  liable,  and  on  this  ground,  that  it 
Ground  of  the  appeared  in  evidence  that  the  Imperial  had  been 
the  «d  aul!c.    employed  not  only  in  procuring  a  cargo  for  herself, 
but  also  in  finding  a  cargo  for  the  George.     This 
was  unknown  to  the  underwriters,  and  it  was  hardly 
contested  at  the  bar,  (indeed  it  could  not,)  but  that 
this  altered  the  nature  of  the  voyage.     If  there  had 
been  nothing  more  than  the  usual  exchanges  m  such 
a  voyage,  that  would  have  raised  a  different  ques- 
tion.    But  when  two  ships,  belonging  to  the  same 
parties,  the  George  and  Imperial,  were  sent  out, 
and  the  Imperial  was  employed  not  only  in  pro- 
viding her  own  cargo,  but  that  of  the  George  also^ 
the  risk  was  altered,  and  therefore  the  decision  of  the 
Court  below,  in  favour  of  the  underwHters,  was 
affirmed. 
Objection,  in       In  the  othclr  cause  an  objection  of  this  sort  arose. 
m  thc^rt^""'  The  Lord  Ordinary  had  directed  the  underwriters . 
cause.  :to  givc  in  a  condescendance  of  the  facts  and  circum- 

.  stances  upon- which  they  rested  their  non-liabihty  to 
pay ;  and  this  fact  of  the  mutual  trading  was  not 
one  of  those  offered  to  be. given  in  evidence.     It 
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was^  however^  established  in  the  proof;  but  instead  Joljfio^isis. 
of  stating  this  new  ground  to  the  Lord  Ordinary,  ^"-^v— ^ 
they  submitted  the  cause  at  once  to  the  whole 
Court,  and  the  Court  thought  they  were  liable, 
either  upon  the  whole  merits  of  the  case,  or  because 
the  new  point  not  having  been  regularly  brought 
before  the  Lord  Ordinary,  they  could  not  take  no- 
tice of  it ;  but  on  which  of  these  views  of  the  case 
they  had  decided  their  Lordships  did  not  know. 
Their  Lordships  (as  appeared  from  the  judgment  T|>f  decblon 
given  m  the  other  cause)    thought  the  Court  of  Session  in  the 
Session  was  wrong,  if  it  meant  to  say  that  the  mu-  ^^0^"^/ the 
tual  trading  did  not  vary  the  risk;  but  if  their  assured, 
practice  did  not  permit  them  to  look  at  the  new  h&d  m'vieir^ 
ground  which  had  not  been  regularly  brought  before  J^adin"-"bat  if 
the  Lord  Ordinary,  then  the  practice  precluded  the  practice  pre- 
law, and  there  appeared  no  good  ground  to  quarrel  i^king^t  that 
with  their  decision.  P***"'*  "  °®^ 

^  regularly 

In  order  to  show  how  the  practice  stood  in  this  brought  before 
respect,  certificates  had  been  given  in,  stating  that,  thei? dJcislon 
under  the  circumstances  of  the  case  in  question,  it  was  !![**  FIk***- 

1111      vJertincates  at 

competent  to  the  Court  to  have  taken  the  whole  to  the  point  of 
merits  into  consideration.  These  certificates  were  P™®**^* 
defective  in  this^  however,  that  the  fact  did  not  ap- 
pear to  have  been  stated  to  the  persons  who  signed 
them,  that  the  Lord  Ordinary  had  required  this, 
condescendance.  The  most  proper  mode  of  pro- 
ceeding would  therefore  be,  to  reitait  the  cause  to 
the  Court  below  for  review.  It  would  be  seen 
from  the  judgment  in  the  other  cause,  that  their 
Lordships  diflered  from  the  conclusion  of  the  Judges 
below,  if  they  had  decided  on  the  merits,  and  the 
judgment  would  of  course  be  altered;  but  if  they 
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5u\js6,  i^id.  bad  de6i<fed  on  the  point  of  fomi^  Aen  the  j«dg- 

• V ' 

vttnuvcB> 


^'"■v*^^  ment  must  remain  as  it  was. 


Ordered  and  adjudged^  that  the  cause  be  rekiittfed 
to  the  Court  of  Session^  to  renew  the  ioterlbcutora 
<ompIained  of. 

Agent  for  the  Assuiedy         GffeAi^iilui. 
Agent  far  the  Underwriten,  Mmi^Ax. 


SCOmAKD. 

APPEAL  FROM  THE  COURT  OF  SESSION. 

Watson  and  olken-^Af^ttants. 
CtARK — Respondent. 

M>ylM>i3>  fesoii^t^c*  6n  the  Midsummer  Jtkmoto,  in  old  ship,  «  at 

^*">^^*^^       ^*  and  hoax  Honduras  to  lioodoo.''    Shy  saib  oa  her 

tatuiAvca.        voyage,  and,  in' a  few  days  after,  without  adequate  cause^ 

becomes  so  leaky  as  to  compel  the  Master  to  return. 

Vessel  strikes  on  a  reef  of  radcsf  and  b  lost    Decided  that 

she  was  no/  sea-wcontby  at  the  commencement  of  the  risk. 

JL  HIS  was  a  qveatien  of  tnrarance  upeh  the  t^r^ 
of  the  ship  Midsummer  INoasoBi^  of  which  the  Re^ 
apondeot  was  owner*  The  vessel  wae  lost  in  No- 
vember, 1801,  on  a  voyi^  frtwi  Belize  river^  ils 
Honduras,  to  I^ondon;  and  the  questton  was. 
Whether  the  ship  was  Or  was  not  sea-w€rthy  at  tibe 
time  wh^n  she  opdertook  to  perform  tbe.  voyage 
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homeward?  iPhe  rislq  insured  by  the  Appellants  Mayi2,i8i8. 
(underwriters)  was^  ^^  at  and  from  Honduras  to  ''^~*>^*'"^ 
*^  London. 

The  underwriters  having  refused   to  settle  the  Action  in  Ad- 
*  loss,  the  owner  raised  an  action  against  tl\em  in  the  ®"*^^  ^^' 
Admiralty  Court ;  and  after  a  variety  of  proceed- 
ings, and  the  production  of  several  documents  in 
regard  to  the  state  of  the  ship  at  different  times,  the 
Judge  Admiral  pronounced  in  favour  of  the  under- 
writers, ^*  Finding  that  the  ship  or  vessel  in  ques-  Nov.i8,i805. 
^  tion,  the  Midsummer   Blossom^ '  was    not  sea-  ^^^^^ti^^' 
^^  worthy  when  she  sailed  from  Honduras  on  the  vessel  not  set- 
•*  voyage  insured,  and  that  therefore  the  policy  was  Mmmence.* 
«  null  and  void,  ^c.  &c"    This  judgment  having  ^^^^^'^ 
been  brought  under  review  of  the  Court  of  Session,  in 
the  form  of  an  action  of  reduction,  the  Lord  Ordinary 
appointed  a  special  condescendance  of  the  reasons  of 
reduction  to  be  given  in.     This  having  been  accord- 
ingly done,  he  pronounced  an  interlocutor  in  favour  CounofSes- 
6f  the  owner,  **  being  of  opinion  that  there  was  no  fcoiJ^fi'* 
**  evidence,  express  or  presumptive,  that  the  vessel  assured,  on 
^'  in  question  was  not  sea-worthy  at  the  commence-  there  was  no 
'*  ment  of  the  risk.^    The  underwriters  reclaimed  fTJ^'^"?*^^*^ 

*^  the  ship  was 

to  the  whole  Court ;  but  the  Court  adhered  to  the  not  sea-wor* 
Lord   Ordinary's  interlocutor^  and  thereupon  the  ^  ^' 
underwriters  appealed. 

It  was  admitted,  ^^  that  the  vessel  had  not  been 
'^  thoroughly  inspected,  and  ascertained  to  be  sea- 
*'  worthy,  immediately  before  sailing  on  the  voyage 
*^  in  which  she  was  lost,**  and  therefore  her  sea- 
worthiness, or  the  contrary,  at  that  time,  could  not 
be  directly  proved.  The  case  therefore  rested  upon 
indirect  and  presumptive  evidence,  arising  from  tlie 
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ZVS  DRANCE. 

State  of  th(} 


May  i2»  1813.  general  state  of  the  vessd^  and  events  and  circum- 
stances of  the  voyage. 

.  It  appeared  that  the.  ship  was  thirty-five  years  old 
^t  the  period  in  question;  that  she  was  built  in 
17669  had  been  thoroughly  repaired  in  1781,  and 
received  several  partial  repairs  afterwards;  one  in 
)ier  hull,  immediately  previous  to  her  sailing  to 
Honduras.  8he  performed  the  voyage  outward 
with  ease.  While  in  the  river  Belize,  at  Honduras, 
she  was  struck  by  lightning,  and  this  destroyed  her 
masts,  (which  were  soon  repjaced,)  but  did  ho  in- 
jury to  the  bull ;  she  was  then  making  twelve  inches 
water  in  tw^qtyrfour  hours.  It  was  proved  that  the 
Respondent  had  found  great  difficulty  in  getting 
insurances  done  upon  her  in  London  at  25  and  26 
guineas  per  cent.,  owing  to  the  age  of  the  vesSiel, 
combined  with  the  unfavourable  season  of  the  year 
and  the  length  -of  the  voyage.  The  insurance  in 
question  w^s  done  at  Aberdeen,  at  15  guineas  per 
cent.  The  subsequent  fact?  appear  in  the  following 
protest  of  the  Master,  First  and  Second  Mates,  and 
Carpenter,  to  which  the  C^^i^eellor  referred  in  his 
observations  on  the  case.  They  stated,  "  I'hat  they 
'^  sailed  in  the  said  ship  from  Belize  river,  in  Hon* 
"  jluras,  on  Tuesday,  the  27th  of  October,  1801, 
"  on  a  voyage  to  London,  with  a  cargo  qf  mahogany 
"  and  logwood,  at  which  time  the  said  ship  was,  to 
**  the  best  of  their  knowledge,  and  as  they  verily 
^'  believed,  staunc^^  strong,  and  Jit  for  the  said  itH 
^^  tended  voyage  ;  and  at  one  P,  M.  came  to  anchor 
^^  oft'  GoflTs  Key. — Wednesday,  at  day-light,  got 
f*  under  way  in  company  with  the  ship  Hope, 
^*  bound  for  London^  and  the  ship  Nancj^,  for  Jft-s 


Protest  of 
Miisier,  &c, 
^efejrrcd  to  by 
the  Chancelr 
lor. 
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"  maica.— Thursday,  the  29th   October,   Hat-key  Mayie.isif. 
^'  bearing  west  about  four  leagues  from  that,  took   ^  . 

'  **  our  departure  with  fresh  gales  and  squally  wea^ 
^*  ther.  At  ten,  fresh  galesy  in  mizen  top-sail,  jib, 
*'  main-top-maf^t  stay-sail,  and  mizen  stay-sail.  At 
^'  four  A.  M.  H)ery  heavy  rain  and  squally^  in  one 
*^  reef  of  the  fore  and  main-top  sail.  At  noon,  ob- 
"  served^  in  latitude  17°  18'  N.,  the  ship  making  a 

*  *^  dqal  of  water. — ^Friday,  the  90th,  fresh  gales  and 
^^  a  very  heavy  sea  from  the  northward;  the  ship 
^*  making  so  much  water  as  to  keep  one  pump  con* 
*^  tinually  at  work.  At  noon,  observed  io  17°  50'  N.*; 
'^  the  ship  Hope  on  our  larboard  quarter ;  a  heavy 
^'  sea^  and  the  ship  making  ten  inches  of  water'in 
**  an  hour. — Saturday,  the  31st  of  October,  the  ship 
^'  continued  making  much  water,  pumping  her 
"  every  half  hour.— Sunday,  November  the  1st, 
^*  fresh  breezes  and  squally y  with  a  heavy  swell 
^^from  the  northward;  the  ship  Hope  in  company; 
^^  the  ship  making  so  much  water  one  watch  could 
♦'  scarce  keep  her  free.  The  people  came  aft  to  the 
^'  Captain  and  complained,  wishing  hinx  to  proceed 
"  for  Jamaica,  as  they  thought  it  impossible  to  go 
^^  to  England  with  the  ship.  At  noon,  observed  in 
^*  latitude  18®  15'.'--Monday,  the  2d  of  November, 
**  fresh  breezes  from  the  northward  and  Eastward, 
"  and  at  ten  P.  M.  squally  with  rain,  in  jib, 
^'  mizen-top  sail,  and  one  reef  of  the  main-top  sail ; 
^^  the  ship  making  a  deal  mOre  water,  two  feet  and 
^*  a  hlBtlf  in  the  hour,  and  seven  handf  constantly 
^*  employed  at  the  pump. — ^Tuesday,  November  3, 
^*  moderate  breezes ;  the  ship  still  making  much 
<[^  water j  pne  pump  constfiqtiy  ^t  work;  th^  ship 
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Uit^9A9i^  ^Hdpe  in  compAtif.  Observed  in  IS^'SO'N.*- 
*^  ^  *  ^  ^  Wednesdaj,  the  ship  still  making  two  feet  and  a 
^'  half  water  in  an  hour.  At  seven  A.  M.  taeked^ 
^^  4md  kmoe  to^  to  endeawur  to  Jind  the  leak;  at 
^  eight  tacked  ship.-^'fbursday^  ofUBlfy  weather  and 
'^  a  heavy  sea  ;  the  ship  making  more  water ;  one 
^^  pump  could  not  keep  her  free.  At  noon,  ob- 
^  sermd  in  QXf  (Mf  N. ;  both  pnmps  at  work. — 
*^  Friday^  November  6th^  advice  of  all  hands  being 
*'  asked,  and  both  pumps  still  going,  it  was  con- 
<^  duded  best  to  return 'back,  as  tbey  were  not  able 
<<  to  continue  at  the  pumps ;  bore  down  upon  tiiie 
*'  Avp  Hope,  and  informed  tiiem  of  our  situation. 
*^  At  two  P.  M.  bore  up  for  Belize,  at  which  time 
*^  the  ship  made  upwards  cf  forty  inches  per  hour ; 
^steady  breezes  and  clear;  find  the  ship  going 
^^  before  the  wind  does  not  make  so  much  water« — 
^'  Saturday,  the  7tb>  fresh  breezes  and  clear ;  all  sail 
^  set  At  six  A.  M.  made  Ambergrease  Key, 
^^  distant  about  seven  miles ; .  squared  the  yards,  and 
'^  bore  more  away ;  the  ship  stitl  making  the  same 
^  water.-^-^^Sunday,  November  8th ;  at  six.  P.  M. 
^^  in  fore-top  gallant-sail,  main  top-mast  stay-sail, 
^  and  jib ;  at  eight  in  mafn-top  gallant-^il ;  (at  six 
•^  ^  **  P.  M.  Ambergrease  bore  west  by  south  abdut 
*^  three  leagues ;)  at  ten  P.  M«  hauled  up  the  fore- 
^'  sail,  and  lowered  the  mizen  top-sail  on  the  cap ; 
^^  hazy  thick  weather ;  at  twelve  hove  to  with  her 
<<  head  to  the  eastward.  At  half-past  twelve  tll^ 
^  ship  stmck  on  Tumeef ;  kept  *the  pump  con* 
^^  stantly  going,  but  found  it  of  no  use,  the  ship 
**  having  three  feet  water  in  less  than  an  hour; 
''  cleared  the  boats.    At  four  A.  M<  the  ship  had 
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'^  nioe  feet  water,  in  her;   squally  weather  with  Mayit^isis. 
**  heavy  rain ;  got  jrards  and  topmasts  down.    At   ""— ^v— -^ 
'^  noon^  the  Captain  and  four  hands  set  off  for 
^^  Belize  river's  mouthy  to  get  every  assistance  in 
-^  his  power,  in  order  to  save  ail  that  was  possible 
^  for  the  benefit  of  all  concerned." 

The  following  letter,  from  the  Captain  to  the 
owner,  was  also  referred  to  by  the  Cfaanoellor :— * 

^  HonduraSy  DecemherB,  iSOl.  Master's  letter 
'^  I  am  Sony  to  state  to  yon  ^e  loss  of  the  Mid-  "  ^^  * 
^  summer  Blossom.  I  sailed  from  here  the  27th  of 
'^  October,  in  company  with  the  ship  Hope,  Captain 
^^  Storrow.  On  the  seddnd  day  after  sailing  from 
'*  here,  I  found  the  ship  made  much  mare  tvatet 
^  than  ctmmonj  and  kept  increasing  daily.  On  the 
^  5th  of  November  I  encountered  a  fresh  gale, 
^  which  the  ship  then  made  forty-two  inches  water 
^'  per  hour,  so  as  to  keep  the  pumps  constantly 
^  going.  .  On  the  6th  I  bore  down  on  the  Hope, 
^^  and  informed  her  oi^r  situation ;  and  as  all  hands 
^  declared,  that  if  the  ship  continued  making  the 
^  same  water,  they  would  not  be  able  to  keep  her 
*^  free  longer  than  three  or  tour  days,  so  I  concluded, 

,  *^  and  thought  it  most  proper  to  bear  up  Ibr  the 
"  river  Belize.    I  then  teckontid  in  lat  WOl'  N. 

\.  ^  and  Ion.  65**  07'  by  my  account.  On  the  7th  made 
^'  the  land ;  at  eight  P.  M.  shortened  sail ;  at  twelve 
"  A.  M.  hove  to ;  at  one  A.  M.  struck,  and  ashore 
^*  under  the  lee^ide  of  Tumeef,  where  there  she  re* 
**  mains.  St.  George*s  fcey  bears  from  her  W.  b.  N. 
^  AH  materials  were  saved  and  soM  at  public  vendue; 
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May  i9«  1813.  ^^  also  the  ship  and  cargo^  for^the  benefit  of  aH 
''"^^vr— ^  «  concerned.** 

From  this  state  .of  the  facts,  two  opposite  conclu- 
sions were  drawn  by  the  litigating  parties ;  the  un* 
derwriters  maintaining,  that  as  the  vessel  had  proved 
to  be  utterly  unfit  for  the  voyage  so  soon  after  her 
sailing,  without  any  adequate  cause  to  produce  that 
unfitness  subsequent  to  the  period  of  her  leaving  the 
river  Belize,  the  evident  presumption  was^  that  she 
was  not  sea-worthy  at  the  commencement  of  the 
risk;  while  the  owner  contended  that  the  leaky 
state  of  the  vessel,  which  forced  the  Captain  to  put 
back,  was  owing  to  the  tempestuous  weather  which 
she  encountered  subseqiient  to  the  time  of  her  sail- 
ing from  Honduras  Bay ;  and  the  evidence  of  the 
existence  of  tempestuous  weather  during  the  period 
in  question  consisted  of  the  above  documents,  and 
extracts  to  the  same  efiect  firom  the  log-book. 

As  to  the  principles  of  law  applio^ble  to  the  case, 

it  was  maintained,  on  the  part  of  the  Appellants, 

park  no.  1st,  ^^  That  in  no  case  ought  the  loss  arising  from 

MSSl-ga  ''  *®  inherent  inability  of  the  ship  to  fall  upon  the 

140.  «  insurer  ;**   and  "  that  in  every  marine  contract 

^  mengon       ^^  \iieTe  was    an  implied   warranty  that  the  ship 

^tls^i^n^'  '^  should  be  sea-worthy,  tight,  staunch,  and  strong, 

&c.  &c.  **  properly  manned,    sufficiently  stored,  and  fully 

'^  equal  to  the  necessary  fatigue  of  the  particular 

"  voyage  intended  at  the  date  of  the  policy.**. 

Marshall  265.       ^^>  That  an  inherent  defect,  or  want  of  sea-wor- 

Monrov.        thiness,  must  be  presumed  from   the  subsequent 

Farks2i.267.  fitilure  to  perform,  unless  that  failure  should  be 
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shown  to  have  arisen,  subsequent  to  the  commence-  Mayi2,i8is. 
ment  of  the  voyage,  from  the  extraordinary  perils  ^^— v— ^ 
of  the  sea. 

Sd,  That  from  these  leading  principles  two  other 
consequent  rules  followed  of  necessity ;  that  in  ques- 
tions of  this  kind,  the  incapacity  of  a  ship  is  as  cer- 
tain if  she  was  unable  to  accomplish  the  whole  as  if 
she  was  inadequate  to  the  accomplishment  of  any 
part  of  the  contracted  voyage ;  and  that  the  legal 
presumption  of  inability  must,  in  all  cases  where 
there  were  no  stronger  counter-presumptions,  lay 
the  onus  probandi  upon  the  assured,  the  vessel  being 
understood  to  be  warranted  to  be  in  a  fit  condition 
not  only  to  begin,  but  to  finish  her  voyage;  and  Mills  v.  Roe- 
that  neither  the  innocence  nor  ignorance  of  the  as-  p"^^' o,  p^^ 
sured  could  avail  him  against  a  breach  of  the  im-  Marshall 372. 
plied  warranty,  the  law  on  that  head  being   ab-  ^^^S^^^' 

solute.  Lee  T.  Beach. 

The  Respondents   contended,  tW  the  law,  as  gJ»^'«^-Co^^- 
stated  on  the  other  side,  did  not  apply  to  the  facts.  P^rk  sss. 
The  vessel  was  proved,  by  the  evidence  of  the  Cap-  Jg;»^^*«^- 
tain  and  others,  to  have  been  sea-worthy  when  she  Christie  r^^ 
sailed  from  England,  and  had  suffered  no  damage  ig2. 
on  the  voyage ;  and  that  her  leaky  state,  after  saiU 
ing  from    Honduras,   was   owing  to    the  stormy 
weather.     Captain  Rains,  of  the  navy,  stated  that 
her  making   twelve  inches  water  in   twenty-four 
hours  was  a  matter  of  no  consequence,  as  very  good    1 
vessels  often  did  the  same. 

TWie  Appellants,  to  encounter  the  inference  at- 
tempted to  be  drawn  from  the  e&ct  of  the  weather, 
had  produced  to  the  Court  of  Session  a  certificate 
from  the  Regulating  Captain  at  ^ith,  stating  that 


IWaOBAirGB. 
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^)iUj.iSti8i3.  he  bad  read  tke  log-book  ^  the  MideuoiHier  Blc»- 
8on]>  and  that  there  was  Bothing  in  the  state  of  the 
weather^  as  there  described,  that  could  hurt  a  ste- 
worthy  ship. 

Park  for  Appellants }  GMfike  and  H^mer  fbf 
Respondents^ 

ObMmt'ums        Lord  Eldon  (Chancellop)  held  it  to  be  a  clear  and 

imot^^*       established  principle,  that  if  a  ahip  was  sea-worUif 

at  the  commencement  of  the  voyage,  (hough  dbte 

became  otherwise  only  one  hour  a(iter,  still  Ihe 

warranty  was  complied  with,  and  the  underwriter 

When  the  iii»-  was  liable.    But  when  the  inability  of  the  ship  to^ 

«p^w in^a*^  perform  the  voyage  became  evident  in  a  short  time 

short  time       from  the  commencement  of  the  risk,  the  presump* 

riodofhersetr  tion  was,  that  it  was  from  causes  existing  before 

mmmpJon    ^^^  Setting  sail  on  her  intended  voyage,  and  that 

u,  that  it        the  ship  was  then  not  SfitMcortkv :  and  the  onus 

arises  from  ,        ,.     •  i  .     i       •  i      i  i 

eaistiog  prooandty  m  such  a  case,  rested  with  the  assured, 
to  show  that  the  inability  arose  from  causes  subse* 
nent  of  the  queut  to  the  commencement  of  the  voyage*  He  did 
A^  of  ship  not  think  himself  justified  in  considering  the  mere 
pmf  of  want  ^S®  ^^  ^^^  ^^*P>  ^hioh  was  thirty-five  years,  as  a 
of  sea-worthi-  sufficient  gfound  of  itself  for  the  conclusion  that  she 

ness*  hot  of  i  •  i       i  • 

weight  in  evi-  was  not  sea-woFthy ;  but  surely  this  was  a  circum- 
^^^  stance  of  some  weight  in  the  evidence.    The  vessel, 

too,  before  she  sailed,  made  twelve  inches  of  water 
in  twenty-four  hours ;  but  this  was  a  circumstance 
which  in  itself  was  stated  in  evidence  by  Captain 
Rains  t2>  be  of  no  gre^t  importance ;  and  he  (Rains) 
had  said  that  he  would  not  hesitate  to  take  upa  ship  for 
govemm^it  service  that  made  no  more  water  in  the 


before  the 
commence- 
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twenty-foor  hours.    It  was^  however^  to  be  const-  Mayitf,uia. 
dered,  that  this  might  be  more  or  less  materia^  ^9r   ^— v— «»^ 
cording  to  the  age  of  the  ship.    The  fact  of  a  ship  circuoisuoc^ 
of  thirty-five  years  of  age  making  twelve  incbas  of  hcrnwkiog 
water  in  twenty-four  hours  was  unquestionably  to  be  tcrio  £4  boom 
viewed  in  a  different  light  from  a  new  cm  making  mi^uoco^ 
the  same  quantity  of  water  in  the  same  time.    }a  !!r^h^^^'i^ 
the  latter  case^  it  might  be  no  evidence  at  all  qf  iuf 
ability ;  in  the  former  case^  in  connexion  with  other 
auspicious  circumstancesj  it  undoubtedly  might  be 
very    material    evidence.    Then    their    Lordshii^ 
would  consider  the  protest  of  the  Captain^  froqi 
which  it  appeared,  that  in  two  days  from  the  time  qf  lo  two  days 
her  sailing  she  made  ten  inches  of  water  in  one  hour,  o7!ettiDVudr, 
without  any  adequate  cause  alleged  for  it,  or  any  the  thip  makes 
causcj  except  fresh  gales  and  squally  weather.  Now^  terinanhour, 
though  he  did  not  pretend  to  much  skill  in  nautical  rjji^  IJJ^^** 
matters,  yet  he  had  been  in  a  situation  where  h?  >tated. 
had  an  opportunity  of  hearing  more  of  the  conver- 
sation of  seamen  than  perhaps  any  Judge  on  the 
bench,  and  if  he  were  on  board  a  collier,  be  should 
not  be  much  afraid  though  be  heard  the  seamea 
talking  of  fresh  gales  and  squally  weather.    It  wap 
then  discovered  that  the  ship  was  unfit  to  perfprm 
the  voyage,  and  an  attempt  was  made  to  find  out 
the  Iqak,  but  the  result  of  this  attempt  was  not 
stated.     If  their  Lordships  could  find  out  any  ade^ 
quate  cause  of  this  inability  to  perform  the  voyagp, 
arising  after  the  vessel  sailec),  then  she  might  hav^ 
been  sea- worthy;  but  if  they  could  not;  then  the 
presumption  was,  that  she  had  not  been  sea-worthy 
at  the  time  of  setting  sail;  and  it  signified  nothing  AlVertheina- 
\  as  to  this  case,  whether  the  vessel,  after  the  inability  SJJSJmiJJI 
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May  IS,  1813.  bad  been  discovered,  was  injured  by  striking  upofi 

^^-*--v '   a  reef  of  rocks,  or  in  any  other  way.     Thea  it  went 

nified  nothing  ^^  ^  ^*^^  ^^^  return  to  Belize  river,  and  that  the 

^!S*fe'  '"'If    ^^^^^^  made  upwards  of  forty  inches  water  in  an 

ing  on  a  reef    hour,  and  that  too  during  steady  breezes  and  clear 

wymherwaj!  weather;  and  that  the  ship  could  be  kept  afloat, 

even  by  pumping,  no  longer  than  three  or  four 

days.     His  Lordship  then  read  the  letter  of  tlie 

Qth  December,  and  observed,  that  their  Lordships 

would  do  full  justice  to  this  protest  and  letter,  (vide 

ante,)  if  they  held  that  no  cause  was  alleged  by  them 

for  the  state  of  the  vessel,  except  the  nature  of  the 

weather. 

The  affidavit  of  the  Captain  stated,  that  the  loss 
did  not  happen  in  consequence  of  any  damage  done 
by  lightning,  but  that  the  ship,  in  the  thickness  of 
the  weather,  when  returning,  Struck  on  a  reef  of 
rocks.     Be  it  so  ;  but  if  it  was  meant  to  infer  from 
it,  that  this  was  the  cause  of  the  inability  to  per- 
form the  voyage,  which  inability  had  been  before 
admitted   when    the  bowsprit  of    the   vessel  was 
turned  round  towards  Belize  river^  it  was  an  in- 
ference of  a  fact  which  was  physically  impossible. 
Question  was.       The  true  question  was,  Whether  any  circum- 
c^ojmrtance    st^^^cs  which  happened  between  her  sailing  from 
happened  be-    Honduras  Bay  and  her  return  to  Belize  could  be 
of  her  setting    fairly  Considered  as  accounting  sufficiently  for  the 
Sn?t1i5r'*'  non-sea-worthiness  of  the  ship?     This  was  putting 
could  account  it  perhaps  too  strongly.    The  question  was.  Whether 
tion?  their  Lordships  could  say  that  the  vessel  had  been 

reduced  to  such  a  state  as  that  described,  by  such 
causes  as  were  alleged  for  it  ?  He  had  considered 
the  case  with  rather  a  jealousy  of  the  underwriter*,  - 
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ilid  yet  he  could  ndt  but  think  that  the  vesael  Wkd  Mayis^ic^itf* 
not  Bea^worthy  at  the  coBftmencement  of  the  voyage*  '^-^-^v— ^ 
The  case  which  the  Reapondent  himself  stated  in  y^^^i  ^^^ 
his  own  favour  miuired  an  answer;  and  aufeW,  sea-worthy  at 
under  these  circumatances,  the  f^resuniption  was  mencement  of 
auch  as  to  throw  the  o^m  probatidi  upon  the  as-  ^^«^^y"8«- 
sured.  This  was  a  Case^  then,  in  which  it  appeared 
to  him,  on  the  whole,  that  want  of  sea-worthiness 
was  sufficiently  proved*  He  could  not  agree  with 
Lord  Meadowbank,  that  there  was  no  evidence^  ex* 
press  or  presumptive,  of  a  want  of  sea-^worthiness  at 
the  time  of  commencing  the  voyage*  He  thought 
there  was  very  strong  presumptive  evidence  of  it 
He  should  propose,  therefore,  to  reverse  the  dccisioa 
of  the  Court  of  Session,  and  to  say,  with  the  Judge 
Admiral,  that  the  vessel  was  not  sea-worthy  at  the 
time  of  the  cominencement  of  ^e  voyage,  and  that 
the  policy  was  null  and  void.  Then,  iis  to  the 
question  of  sending  this  back  again  to  the  Court  of 
Session,  if  the  justice  of  the  case  had  required  it, 
that  must  be  done.  But  their  Lordships  would  be 
cautious  how  they  sent  back  again  a  case  which  had 
been  disposed  of  there  in  1802  or  1808,  and  was 
beard  here  in  1813.  Considering  the  bias  which 
the  Captain  must  have,  even  in  the  first  representa* 
tion  of  the  case,  when  it  was  necessary  for  him  to 
jostify  his  own  conduct,  it  would  be  dangerous  to 
send  this  back  again  for  fresh  evidence,  afler  it  was 
discovered  where  the  shoe  pinched.  Such  a  step 
would,  upon  general  principles,  be  too  mischievous 
lor  their  Lordships  to  listen  to  such  a  proposition  in 
the  present  case.  His  nobU  friend  near  him^ 
VOL.  u  2  B 
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lUyi9,iBi^.  (kedesdalej  who  had  presided  in  the  Irish  Court 
"^■"■v^*^  of  CbaYicery  with  so  much  credit  to  himself  and 
advantage  (o  his  country,  and  who,  m  addition  to 
his  knowledge  of  equity,  was  as  good  a  common 
lawyer  as  any  in  the  kingdom,  he  was  happy  to 
find,  agreed  with  him  in  this  opinion. 
Principle  of         Lord  Rcdcsdalc.     He  had  always  understood  it 
Si/ win  *    to  be  a  clear  and  distinct  rule  of,  law,  that  if  a 
after  leaving     vessel,  in  a  short  time  after  leaving  the  port  where 
to  rcinrn,'prew  the  voyagc  commcnccd,  was  obliged  to  return,  the 
that'8he"wM     presumptiou  was,  that  she  had  not  been  sea-worthy 
notatfirstsea-  when  the  voyage  began,  and  that  the  onusprobandi 
x'^t  onus^pi-o-    ^^s,  in  such  a  case,  thrown  on  the  assured.    The 
throw  *o  tb    ^^^^  below  app^red  to  have  proceeded  upon  a 
assured.  different  principle.     This  vessel,    without  any  ap- 

parent cause  of  injury  subsequent  to  her  leaving 
port,  was  obliged  to  put  back,  being  incapable  of 
proceeding  on  her  voyage.  There  was  not  only  pre- 
sumptive, but  direct  evidence  that  she  was  not 
sea-worthy ;  for  if,  upon  the  statement  of  facts,  it 
appeared  that  there  was  neither  bad  weather  nor 
any  thing  else  to  injure  the  vessel  after  her  leaving 
port,  and  yet  it  was  found  that  she  was  in  a  bad 
condition,  and  continued  increasing  in  that  badness, 
then  it  was  clear  that  she  could  not  have  been  sea- 
worthy  when  the  voyage  commenced.  The  princi-- 
pie  upon  which  his  opinion  was  founded  was  dis- 
tinctly recognized  in  the  books  and  cases. 

The  judgment  was  in  the  following  form  :— 
<<  The  Lords  find,  that  the  ship  in  question,  the 
.  Midsummer  Blossom,  was  not  sea-worthy  when 
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*'  she  sailed  from  Honduras  on  the  voyage  insured,  Mayis^iata. 

"  and  therefore  find  the  policy  null  and  void.     And    ^~^*>''""*^. 

'^  it  is  therefore  ordered  and  adjudged,  that  the  in- 

^^  terlocutors  complained  of  be  reversed,  and  the 

^^  defenders  assoilzied.     And  it  is  further  ordered, 

**  that  the  judgment  be  without  prejudice  to  any 

"  claim  of  return  of  premium  which  the  Respond^ 

''  ents  might  have  had  at  the  commencement  of  this 

''  action/' 

[The  same  judgment  was  pronounced  in  another 
appeal,  arising  from  an  insurance  on  the  ship,  in 
which  the  question  was  the  same.] 

Agents  for  Ai^Uants,  Spottiswood  e  and  Robbrtson . 
Agents  for  Respondent,  Atchbson  and  Morgan, 


SCOTLAND. 

APPEAL   FROM   THE   COURT  OF   SESSIOK. 

Brown  and  others  (Merchants) — AppelUmts. 
Smith  and  others  (Underwriters) — Respondents. 

Ship  insured  "  at  and  from  Liverpool  to  the  coast  of  Africa,  Janc  f,  isi3. 
**  &c.,  and  from  thence  to  the  West  Indies  and  America."  ^ 

On  her  arrival  on  the  coast,  the  crew  mutiny,  and  resolve  iHsoRANct. 
to  carry  the  ship  to  an  enemy's  port ;  but,  not  being  able 
to  navigate  the  vessel,  this  is  entrusted  to  the  Boatswain; 
who,  instead  of  making  for  Cayenne,  as  the  crew  imagined, 
steered  for  Barbadoes,  where  the  ringleaders  were  seized, 
and  some  executed.  Government  Agent  takes  possession 
of  the  ship,  and  sells  her,  and  her  outward  ^argo  and  stores, 

2  B  2 
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far  the  benefit  c(  all  concerned.    Deeided,  that^  under 
these  circumstances^  the  assured  were  entitled  to  abandon^ 
maaaiUKa*  ^     eod  recover  as  for  a  total  loss. 


X  HIS  was  a  question  of  insurance  on  the  ship  and 
cargo  of  The  Friendships  employed  in  a  voyage  to 
Tenniofthe   Africa   in  the  slave-trade.    The  insurance  was  in 
^  the  names  of  the  Appellants,  and  all  others  con- 

cerned, ^'  at  aqd  from  Liverpool  to  the  coast  of 
^*  Airica^  during  the  atay  and  trade  at  any  porta 
'*  and  placea  there,  and  from  thence  to  the  port 
^*  and  ports  of  discharge^  sale,  and  final  destination^ 
*^  in  the  British  or  foreign  West  Indies  and  Ame- 
*^  rica,**  upon  any  kind  of  goods  and  merchandises ; 
and  also  upon  ''  the  body,  tackle,  apparel,  ordnance^ 
^'  fnunition,  artillery^  boat  and  other  furniture,  of 
*^  and  in  the  good  ship  or  vessel  called  The  Friend- 
''  shipf  beginning  the  adventure  upon  the  said 
^^  goods  and  merchandizes  from  the  loading  thereof 
^'  at  Liverpool,  and  to  continue  on  the  ship^  &c. 
*'  until  moored  at  anchor  twenty-four  hours ;  and 
*  '^  on  the  goods  and  merchandizes  till  discharged 
^'  zxid  safely  landed.^ 

The  perils  insured  were  the  common  ones,  in- 
cluding '^  barratry  of  the  Masters  and  mariners^ 
^^  and  all  other  perils,  losses,  and  misfortunes,  that 
^^  have  or  shall  come  to  the  hurt,  detriment,  or  da- 
^'  mage  of  the  said  goods  and  merchandizes^  and 
*'  ship,  &c.  or  any ^  part  thereof.** 

The  Friendship,  in  prosecution  of  the  voyage  for 
which  she  was  insured,  sailed  from  Liverpool  .the 
9th  August,  1801,  under  the  command  of  William 
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Beamish  Lane,  and  arrived  off  die  coast  of  Africa^  Junra,  tstsh 
in  Majumbo  Bay,  on  the  6th  October  thereafter.   ^— -v^-^ 
Soon  after  her  arrival,  and  before  any  slaves  were 
taken  in,  the  creiv  mutinied,  and  resolved  to  carry  Moimyof  ths 
the  ship  into  an  enemy's  port  -^F^* 

On  the  sixth  day  sfter  the  vessel  had  anchored^ 
it  being  necessary  for  the  Master  to  go  on  shore,  ht 
landed  from  one  of  the  boats,  and  directed  the 
boatmen  to  wait  his  return  on  the  beach ;  but  no 
sooner  had  the  Master  turned  bis  back,  than,  disoi* 
beying  the  orders  given  by  him,  they  sailed  to  the 
vessel,  to  pat  her  under  the  command  of  the  muti«> 
iDous  par^.  In  the  middle  of  the  nighty  that  part 
of  the  crew  who  were  not  in  the  conspiracy  were 
disturbed  by  the  sound  of  musquetry  on  deck ;  and  . 
on  coming  up  they  discovered  that  the  Second  Mate^ 
who  had  been  on  watch  at  the  time,  was  shot  by 
the  mutineers.  The  other  two  Mates  were  roughly 
handled.  The  mutinous  part  of  the  crew  soon  aQ« 
quired  the  undisputed  command  of  the  vessel^  and 
having  cut  the  cable,  they  set  sail,  with  the  avowed 
intention  of  proceeding  to  an  enemy's  port. 

A  short  time  after  the  mutiny  broke  out,  the 
First  Mate,  Third  Mate,  and  five  of  the  sailoiY 
who  would  not  join  in  the  piratical  scheme  that  had 
been  formed,  were  permitted  to  go  on  shore  in  the 
whale-boat,  and  they  carried  along  with  them  a 
very  considerable  quantity  of  the  ship^s  stores  and 
pravisiom :  others  of  the  seamen  who  were  desirous 
of  joining  this  party  were  refused  permission,  aa 
their  assistance,  it  was  thought,  would  be  necessary 
in  the  course  of  the  future  Voyage.  On  the  appear* 
ance  •f  the  vrtiaIe-i)oat  in  the  offing,  the  Mbtstor 
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pr&cceded  in  a  canoe  to  meet  it,  and  was  then  in- 
formed of  what  had  happened  ;  and  the  seven  men 
who  had  been  allowed  to  quit  the  vessel  in  the 
whale«>boat  became  his  companions  in  a  voyage 
in  quest  of  the  ship. 

The  mutinous  crew  determined  to  sail  for  Cay- 
enne, but  none  of  them  being  able  to  navigate  the 
ship,  they  were  obliged  to  apply  for  assistance  to  the 
Boatswain,  Mr.  Sherborne,  to  whom,  on  this  ac- 
count, they  had  refused  permission  to  land.  The 
Boatswain,  with  pretended  readiness,  undertook  the 
task,  appearing  to  favour  the  views  of  the  crew; 
but  secretly  determined,  with  the  co-operation  of 
one  or  two  whom  he  could  trust,  to  steer  a  different 
course,  and  accordingly  conducted  the  vessel  to  Bar- 
badoes,  where  she  was  boarded  apd  taken  possession 
of  by  a  ship  of  war.  The  mutineers  were  put  in 
irons,  and  some  of  the  ringleaders  tried  and  exe- 
cuted. 

The  Government  Agent  at  Barbadoes  took  charge 
of  the  ship;  and,  in  the  absence  of  the  Master, 
and  without  waiting  for  orders  from  this  country, 
he  found  it  necessary  to  dispose  of  the  whole  of  the 
cargo  and  stores  that  still  remained  in  the  «hip  on 
her  arrival  at  Barbadoes. 

The  Captain  and  his  followers,  in  the  mean  time, 
sailed  in  the  boat  for  St.  Thomas's,  where  he  sup- 
posed the  ship  might  touch ;  from  thence  he  went 
to  Demarara,  and  then  to  Barbadoes,  where  ho 
found  the  ship,  with  nothing  but  the  hull  and  rig- 
ging remaining. 

The  Government  Agent,  before  he  disposed  of 
thp  3hip,  wrQt^  to  the  Appellants  a  letter  containing 
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,this  passage :— ^'  I  observe,  in  your  instructions  to  June  2,  \bv3* 

"  Captain  Lane,  that,  after  selling  the  cargo  of  ne-   ""— >^^-^ 

"  groes,  if  he  could  obtain  2000/.  sterling  for  the  j^  g  ^g^j^ 

^'  ship,  he  was  to  do  so :  and  did  I  not  conclude  that  Letter  of  the 

"  the  vessel  and  cargo  were  insured,  I  should  buy  ai  Barbado^ 

"  her  on  your  account,  arid  load  her  to  you  ;  but  on  {^  ^jj®  Appcl- 

"  considering  the  voyage  is  broken  up,  and  peace 

"  having  taken  place,  which  will  reduce  the  price 

"  of  shipping,  I  think  it  will  be  more  advisable  to 

"  sell  every  thing,  and  remit  you  the  net  proceeds, 

"  with  the  proper  documents  Jor  recovery  from  the 

"  underxvriters'^    On  the  2d  day  of  March,  1802, 

he    again    wrote   the  Appellants :— **  I    am   very 

'^  anxioCisly  waiting  to  hear  from  you,  as  should  it 

<'  be  your  wish  to  purchase  in  the  ship  Friendship, 

'^  (should  she  sell  very  cheap  and  below  your  limits 

'*  considerably  of  2000/.)  I  would  do  sO,  and  obtain 

'^  for  her  a  load  home ;  but  should  that  not  be  the 

'^  case,  she  shall  be  sold,  and  the  affairs  closed  im* 

^^  mediately."' 

Captain  Lane,  the  Master  of  the  vessel,  after  his 
arrival  at  Barbadoes,  wrote  to  the  Af^eltants,  and 
the  following  passage  occurred  in  his  letter:—*^  I  Marcha^isot. 
'^  found,  upon  my  arrival  here,  the  cargo  had  been  dis-  the  Master'of 
"  posed  of  by  Mr.  Maxwell,  being  the  King*s  Agent  |{j^  ]J^'**,^ 
^^  here.     He  informed  me  he  had  not  disposed  of  Udu. 
^^  the  ship  until  your  answer  to  him  respecting  your 
^*  wish  to  buy  the  ship,  (which  he  said  he  daily  ex- 
'^  pected,)  in  which  case  he  would  immediately  load 
^^  her  for  Liverpool ;  and  as  he  had  seen  your  orders; 
^^  desiring  I  would  sell  the  vessel  for  2000/.,  and 
^^  that  be  had  every  reason  to  belicye  she  would  go 
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^^  off  for  much  less  than  the  value  you  set  upon  hei^ 
^^  he  thought  it  proper  to  consult  you^"*  &c. 

In,  answer  to  Mr.  MaxwelPs  letter  of  6th  Decern* 
ber,  1801 9  the  Appellants  wrote  in  the  following 
terms  : — "  We  are  duly  favoured^ith  yours  of  the 
'^  6th  of  December,  informing  us  of  the  melancholy 
"  fkte  of  the  ship  Friendship.  We  are,  however,. 
'^  glad  the  business  has  got  into  your  hands ;  and  as 
^'  the  time  is  particularly  hazardous  with  regard  to  the 
^^  stability  of  the  Underwriters^  as  they  are  winding 
^^  up  their  accounts,  and  several  are .  expected  to 
^'  be  found  wanting,  therefore  we  must  earnestly  re- 
^^  quest  you  wi41  hand  us  immediately  the  sales,  and 
^'  a  remittance  for  the  proceeds  of  the  ship  and 
^^  cargo,  without  which  we  can  make  no  settlement 
^*  with  them.  You  see,  therefore,  how  precariously 
^^  we  are  situated  in  this  unfortunate  aflair,  and  dial 
^^  dispatch  in  the  settlement  may  prevent  us  siaSdTn 
♦*  ing  a  very  heavy  loss.  We,  however,  hope  to  be 
*^  favoured  with  the  needful  before  ypu  receive  this ; 
^'  and  in  the  expectation  of  hearing  from  you, 
^*  we  are,"  &c, 

|n  consequence  of  this  letter,  Mr,  Maxwell  de« 
termint^d  to  sell  the  vessel  immediately,  and  he  ac- 
cordingly wrote  to  the  Appellants : — ^^  Annexed  you 
f^  will  be  pleased  to  find  copy  of  my  last  respects^ 
"  since  which  I  have  received  your  favour  of  the 
^*  4th  February  by  the  ship  Ham,  and  observed  that 
*^  you  had  abandoned  to  the  underwriters.  You  say 
'^  nothing  about  buying  in  the  ship  and  loading  her 
f'  home  to  you,  which  has  determined  me  immcr 
H  diately  to  advertise  her  for  sal^  for  th^  j^m\  ^\k^ 
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^  will  bring*    She  will  be  sold  on  Monday  the  22d  Janet,  itia. 
**  instant,  when  all  the  transactions  shall  be  closed,    ^— ^v-— ^ 
*^  and  forwarded   with  net  proceeds  by  next  op* 
^  portunity  after,"  &c. 

The  ship  was  sold  accordingly. 

The  Appellants,  immediately  upon  hearing  of  the  Notieetotlw 
fate  of  the  ship' from  the  agent's  first  letter,  gave  of  Srr^in. 
notice  of  abandonment  to  the  underwriters.  *'»on  p^  '*>«  «•** 

The  question  was.  Whether  or  not,  under  these  doo. 
circumstances,  this  was  a  total  loss  ? 

The  underwriters  in  Scotland  having  refused  to  Nov.iirisos. 
settle  as  for  a  total  loss,  the  assured  raised  their  Admir^hy 
action  in  the  Admiralty  Court,  and  obtained  a  de-  ^^^^Jp^ 
cree  for  their  whole  demand.     The  underwriters  assured, 
presented  their  bill  of  suspension  to  the  Court  of 
Session,  which  was  passed  as  to  the  ship,  but  refused 
as  to  the  sums  underwritten   on  the  cargo,  and 
therefore  the   underwriters  settled   for  the  latter  ' 
sums.      The  only  remaining    question,  therefore, 
was  as  to  the  ship.    The  parties  having,  by  order  of 
the  Lord  Ordinary,  given  in  informations  to  the 
Court,  the  reasons  of  suspension  were  sustained,  and 
the  letters  suspended  ;  or,  in  other  words,  the  Court  Court  ofSct* 
reversed  the  decree  of  the  Judge  Admiral,  as  to  the  Jivour^f  Se* 
sums  underwritten  on  the  ship,  and  discharged  the  "nderwritert, 
underwriters,  and  thereupon  the  assured  appealed,    gardcd  the 

The  Respondents  maintained,  ^^ 

1st,  That  the  assured  were  not  entitled  to  aban^ 
don,  because  the  ship  was  not  lost ;  but,  on  the     ^ 
<!bntrary,  as  tight,  staunch,  and  strong,  as  when  she 
arrived  on  the  coast  from  Liverpool.    The  general 
)na)(im,  that  if  the  voyage  was  lost  the  assured 
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blight  abandon,  imported  nothing  more,  than  that 
they  might  abandon  that  particular  interest  with  re* 
gard  to  which  the  object  of  the  voyage  was  not  ac* 
complished.  It  was  not  meant,  that  if  the  cargo 
perished  the  owqers  might  abandon  the  ship, 
though  in  perfect  safety  at  her  port  of  destination  ; 
nor  that,  if  the  ship  was  wrecked,  the  freighter 
might  abandon  the  cargo  in  the  above  predicament. 
The  ship,  it  was  admitted,*  sustained  no  damage 
during  the  voyage.  She  arrived  in  the  West  Indies 
in  safety,  and  this  was  the  extent  of  the  obhgation 
undertaken  by  the  underwriters.  The  general 
maxim  might  apply  to  cases  where  the  ship,  though 
not  lost,  nor  in  danger  of  being  lost,  could  not 
reach  her  port  of  destination,  but  was  not  applicable 
to  the  present  case.  The  case  of  the  Good  Fellow 
privateer  was  directly  in  point,  and  decidedly  in 
favour  of  the  underwriters.  There  the  crew  muti* 
nied,  the  object  of  the  voyage  was  lost,  but  the 
vessel  arrived  at  her  destined  port  in  safety,  and  the 
underwriters  upon  her  were  discharged.  They  also 
relied  on  the  case  of  Shaw  v.  Felton.  • 

2d,  It  was  likewise  contended  that  the  assured 
had  not  abandoned  in  time ;  and, 

3d,  That,  if  they  had  abandoned  in  time,  they 
had  afterwards  waved  that  abandonment  by  inter** 
fering  with  the  sale  of  the  vessel,  in  a  manner  con- 
trary to  the  interest  of  the  underwriters. 

On  the  part  of  the  Appellants,  it  was  contended^ 
that,      ^ 

1st,  The  cases  of  capture  and  recapture,  where 
the  voyage  was  ultimately  peiformed^  had  no  appli- 
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cation  in  favour  of  the  Respondents.  Here  the  June  2,1813. 
voyage  was  totally  lost,  and  it  was  absurd  to  say  ^*— n^— -^ 
that  the  ship  had  performed  it  within  the  meaning 
of  the  policy.  Tlie  general  rules  which  •  governed 
cases  of  this  sort  were  well  known  and  settled. 
They  were  summed  up  in  the  dicta  of  learned 
Judges,  countenanced  by  a  train  of  decisions.  *^  /w- 
^*  surance  being  made  on  the  ship  for  the  voyage, 
"  if  either  the  ship  or  the  voyage  be  lost,  that  is 
^*  a  total  loss  J'  (Mr.  Justice  Bulier,  in  Gazalct  v.  iT.  R.  I87. 
St.  Barb.)  "  If  the  voyage  be  absolutely  lost,  or 
"  not  worth  pursuing,  under  these  and  many  other 
*^  like  circumstances,  the  insured  may  disentangle 
^^  himself  and  abandon.**  (Lord  Mansfield,  in  Ha-  2  Bar.  1209^  . 
fQilton  V.  Mendez.)  It  was  contrary  to  every  prin- 
ciple to  say,  because  the  hull  of  a  ship  is  found 
in  a  port  which  falls  within  the  general  description 
of  the  places  to  which  she  was  insured,  brought  in 
there  in  a  state  of  mutiny,  deprived  of  her  lawful 
commander  and  officers,  not  under  the  control  of 
the  assured  or  their  agents,  but  in  the  hands  of  mu- 
tineers, without  cargo  and  without  stores,  and,  at 
the  time  of  her  seizure  by  the  mutineers,  not  having  » 
completed  any  one  act  of  her  mission,  that  therefor^ 
she  has  performed  the  insured  voyage  within  the 
meaning  of  the  policy.  The  underwriters  engaged 
for  the  ship*s  arrival  at  the  port  6f  destination  free 
from  perils  in  the  course  of  her  legit imatt  trade. 
Here  the  ship  has  not  so  arrived,  and  therefore  iC 
seems  clear  within  all  the  decisions,  that  the  assured 
may  recover  as  for  a  total  loss,  having  abandoned, 
^d,  The  resolution  to  abandon  was  communi- 
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cated  to  the  underwriters  as  soon  as  the  assured  re« 
ceived  information  of  the  misfortune ;  and^ 
suRAvcB.         gj^  ^g  ^^  ^j^^  allegation  that  they  had  waved  the 

abandonment,  they  had  done  nothing  more  in  re- 
spect to  interference  than  what  was  agreeable  to 
constant  usage  and  the  requisition  in  the  policy^ 
^^  that  the  assured  shall  sue,  labour,  and  travel,  in 
*'  and  about  the  defence,  reco^firjf^  &c.  &c.  of  the 
property  insured/* 

Messrs.  Adam  and  Nolan  (for  Respondents.)  It 
had  lately  been  decided,  thatthe  loss  of  the  voyage  was 
not  necessarily  the  loss  of  the  ship.  Insurance  was 
a  contract  of  indenmity.  Suppose  two  insurances 
on  a  ship  from  Edinburgh  to  London,  one  on  the 
ship,  the  other  on  the  cargo  ;  the  cargo,  consisting, 
for.  instance,  of  fish,  might  be  lost,  and  yet  the 
^  ship  reach  her  proper  port  in  perfect  safety.     Could 

the  assured  bring  in  the  insurer  on  the  ship  under 
these  circumstances  ?  The  undertaking  by  the  un- 
derwriter oi\  the  ship  was,  not  that  she  should  per* 
form  her  voyage,  but  that,  until  she  arrived  at  her 
port  of  destination,  he  would  protect  the  assured 
against  a  total  or  partial  loss  of  the  ship.  The  case 
of  the  assured  rested  entirely  on  dicta  of  BuUer 
1  Taunt  363.  and  Mansfield.  The  case  of  Parsons  v.  Scott,  (in 
iqBmbussq.  C.  P,y  and  the  case  of  Bainbridge  v.  Neilson,  (in 
K.  B.)  were  decidedly  in  iavour  of  the  view  of  the 
case  contended  for  on  the  part  of  the  underwriter^, 
though  the  Judges  must  have  had  all  these  dicta  be- 
fore them. « 

(Chancellor.    The  House  of  Lords  determined. 
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in  Fitzgerald  v.  Pole,  that  the  loss  of  the  voyage  June  %  isia^ 
was  not  the  loss  of  the  ship;  but  the  Courts  in  ''"— ^v^-^ 
Westminster  Hjall  got  out  of  that^  no  one  knew*  sBr.P.Cidu 
howv) 

By  the  decision  in  the  case  of  Parsons  v.  Scott y 
the  old  rule  was  restored^  in  opposition  to  the  dicta 
above  mentioned^  which  were  mere  obiter  dicta; 
as  the  decision,  in  the  particular  cases,  did  not  turn 
upon  them.  In  the  cases, of  Goss  v.  Withers,  Ha-  2 Bur.  Ggs. 
miltan  v.  Mendez,  Mills  «?.  Fletcher,  the  ship  had  Doug.«f9?*  . 
suffered  considerable  damage.  Here,  though  the 
cargo  was  lost  by  barratry  of  the  mariners,  the  ship 
was  safe.  Another  point  was,  that  the  instructions 
to  the  Master  were,  to  go  first  to  Surinam  and  De- 
marara,  and  then  to  St.  Vincent's,  &c. ;  whereas, 
the  words  of  the  policy  were,  to  her  port,  &c.  in  the 
British  or  Foreign  West  Indies,  and  afterwards  to 
America ;  and  it  was  decided,  that  where  a  vessel 
was  to  go  to  more  •  ports  than  one,  they  must  be 
taken  in  the  order  of  the  policy* 

Messrs.  Park^xkA  Brougham  (for  Appellants.)  In 
the  trading  map,  Surinam  and  Demarara  were  in  the 
West  Indies ;  but,  at  any  rate,  the  vessel  had  been 
carried  to  Barbadoes  first,  owing  to  the  mutiny  of 
the  crew.  This,  like  every  case  of  abandonment, 
depended,  in  «ome  measui^,  on  peculiar  circum- 
stances. What  they  went  upon  was  this,  that, 
under  the  special  circumstances  of  the  case,  the  un- 
derwriters ought  to  be  put  in  their  place.  They 
were  not  cajled  upon  to  maintain,  that,  in  all  cases,  . 
the  loss  of  the  voyage  was  the  loss  of  the  ship. 
The  case  of  Fitzgerald  v.  Pole  was  quite  different  sBr.P.Cidi. 
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June  2, 1813.  froo)  the  present ;  and  the  case  of  Parsons  v*  Scott 
applied  as  little.  Here  there  was  an  utter  dilapida- 
tion, which  was  wanting  in  both  these  cases.  The 
underwriters  might  as  well  say  that  a  vessel  was  in 
good  safety  if  the  null  was  raised  up  again,  though 
she  had  before  sunk,  and  the  whole  crew  had  pe- 
rished. As  to  the  question  of  abandonment  and 
waver,  they  would  only  just  notice,  that  the  assured 
bad,  by  the  first  post^  communicated  their  resolution 
to  abandon,  and  had  only  interfered  afterwards  for 
the  interest  of  all  concerned^  the  underwritera 
having  refused  to  act. 


Judgment.  Lord  Chancellor.     Under  the  particular  circum- 

stances of  this  case,  he  was  of  opinion,  that  the  as-» 
sured  were  entitled  to  abandon^  that  they  did 
abandon  in  time^  and  that  the  abandonment  was 
not  waved. 

Ordered  and  adjudged,  that  the  interlocutor  com* 
plained  of  be  reversed,  and  that  the  decree  of  the 
Court  of  Admiralty,  of  1 1  th  Nov.  1 803,  be  affirmed. 


Agent  for  Appellant,     Chalmkr, 
Agent  for  Respondent,  Muni>£LL. 
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IRELAND. 

APPEAL   FROM   THE   COURT   OF   CHANCERY. 

Cowley  and  others — Appellants. 
M.  W.  HAKTSTOVGEr^Respondent. 

ioHN  Hartstonge  by  his  will  devises  and  bequeaths  certain  Jone3, 18I9. 
real  estates,  and  sums  of  money  charged  upon  his  nephew,    ^''^— y-  ■/ 
Sir  H.  HarstODgc's  estates,  &c.  to  trustees,  on  trust,  to  lay  out  construc- 
the  residue  of  his  personal  property  (after  payment  of  lega-  '^^^^  ^^  a 
cies)  either  in  the  purchase  of  lands  of  inheritance,  or  at  qI^^'^q^^^ 
interest,  as  his  trustees  should  think  most  ^  and  proper ;  kxbrci^eofa 
and  then,  upon  trust,  to  pay  the  rents,  profits,  and  interest,  discrbtion* 
to  Sir  H.  Hartstonge,  for  life ;  and  after  his  decease,  to  ary  power 
convey  and  assign  the  whole  to  the  first  and  other  sons  of  ^^"^^^  to 
Sir  H.  Hartstonge,  in  tail  male.;  remainder  to  the  daugh-  ''*^*tbbs. 

.  ter  or  daughters  of  Sir  H.  Hartstonge,  in  tail  general ;  re- 
mainder to  his  niece,  Ann  Cummings,  for  life;  remainder 
to  her  first  and  other  sons  in  tail  male ;  remainder  to  his 
natural  daughter,  Anne  Hartstonge,  for  life;  remainder  to 

.  her  first  and  other  sons  in  tail  male;  remainder  tp  her 
daughters  in  tail  general ;  remainder  to  his  niece,  Mary 
Ormsby,  for  life ;  with"  remainders,  ^  above,  to  her  sons 

^  and  daughters;  remainder  to  testator's  own  right  heirs, 
executors,  and!  administrators.    The  trustees  never  acted. 

'  Anne  Cummings  and  Sir  H.  Hartstonge  died  without  issue, 
and  John  Vesey,  first  son  of  Anne  Hartstonge,  became 
tenant  in  tail  upon  the  death  of  hi$  mother.  John  Vesey, 
and  his  children  (infonts)  died,  and  his  wife  obtained  ad- 
ministration, and  claimed  the  personal  fund  as  personal 
property,  the  same  nev^r  having  been  invested  in  lands. 
Tlie  next  remainder-man  claimed  it  as  land;  and  the 
question  was,  Whether  it  was  to  be  considered  as  land  or 
personal  property  ?  Decided,  that  it  was  to  be  considered 
as  land,  the  discretionary  power  given  to  the  trustees  being 
limited  by  the  intention  of  the  testator,  as  collected  from 
the  whole  of  the  will  taken  together. 

John  Hartstonge,  of  the  City  of  Dublin,  the  Re-  Willof  Joha 
spondenfs  grandfather,  by  will,  dated  May  23, 17G6^  MljS?76ff. 
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Junes,  1813.  after  various  bequests  (and,  among  others,  a  sum  of 

^"^v*"^   5000/.)  to  his  natural  daughter  Anne  Hartstongej^ 

Tiov  OF  A      devised  ^nd  bequeathed  to  trustees,  their  beirs^  ex- 

aAjiD VcTthb'  ^cutors,  and  administrators,  his  lands  of  Camas,  in 

axBRcisBOFA  the  couuty  of  Limerick;  an  annnity of  150/.  charged 

Attr  powBR*   on  his  nephew^  Sir  H.  Hartst<mge*»  estate  in  the 

TOfTWb      co^'^ty   of  Limerick ;    his  house  in  Limerick,  a 

charge  of  4000/.  on  his  nephew*s  estate  of  Bruff, 

a  charge  of  2000/.  on  his  nephew's  estate  of  Glen- 

dufi^  ancf  whatever  suras   remained  due  to  him* 

self  on   a  mortgage  of  Lord   Fane*s   estate^  &c. 

in   trust,  in  the  first  place,   to  pay  the  sum  of 

5000/.  to  his  daughter,  an  annuity  of  150/.  to  bis 

niece,  Anne  Cummings,  for  life ;  aani  next  folfewed 

that  part  of  the  will  which  gave  rise  to  tfte  present 

question ;  viz,-— 

**'Then,  upon  trusty  to  lay  out  the  remiae  of  the 
said  two  several  charges  of  4000/.  and  2000/.  on  my 
said  nephew's  estate,  herein  before  particularly 
^^  mentioned;  with  all  such  further  or  other  sum  or 
''  sums  of  money  as  shall  be  due  to  me,  by  mortgage, 
^^  judgment,  or  upon  any  other  security  whatsoever, 
"  either  in  the  purchase  of  lands  of  inheritance^  or 
'^  at  interest^  as  my  said  trustees  shall  think  most 
"ft  and  proper,  (but  without  any  risk  or  hazard  to 
"  my  said  trustees,  or  either  of  them;)  and  then, 
*'  upon  this  further  trust,  to  pay  the  rents  of  the 
"  said  lands  of  inheritance,  so  to  be  purchased  by 
^  my  said,  trustees  herein  before  named,  or .  the, 
^'  interest  money  of  the  residue  of  the  said  charges 
^^  of  4000/.  and  2000/.;  and  also  the  interest  and 
^  produce  of  all  other  sums  of  money  as  shall  be 
^^  dua  to  me,  in  manner  aforesaid,  if  the  same  shall 
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^  be  laid  out  at  interest;  and  also  the  restdne  of  the  Imies,  I6i9. 

^  said  rents,  issues,  and  profits,  of  the  said  lands  of  ^"^v^-^. 

^  Caxnas,  and  of  the  said  House  in  Limerick,  and  of  tiov^p  a 

**  the  said  annuity  or  rent^charge  of  150/.  a  year;  ^l^l'^^y^ 

''  and  also  the  interest  and  produce  of   the  said  exercimova 

^'  mortgage  on  the  late  Lord  Viscount  Fane's  estate,  ^ry  powBit' 

*^  to  said  Sir  Henry  Hartstonge,  for  and  during  the 

''  term  of  his  natural  life ;  and  from  and  after  his 

^  decease,  I  appoint  my  said  trustees,  and  the  sur- 

^'  Vivor  of  them,  and  the  heirs,  executors,  or  admi- 

**  nistrators  of  such  survivor  respectively,  to  grant, 

^^  convey,  and  assign  my  said  real  estate,  the  said 

"  rqnt-charge,  or  annuity,  of  150/.,  my  said  house 

'^  in  Limerick,  the  said  charges  and  mortgages,  dr 

^^  such  estate  as  shall  be  purchased  for  the  same,  (and 

*^  all  other  sums  due  to  me  upon  any  other  security 

''whatsoever,)  to  the  first,  and  every  other  son,  of 

"  my  said  nephew,  Sir  Henry  Hartstonge,  lawfully 

"  to  be  begotten,  and  to  the  heirs  male  of  their  bo- 

**  dies,  severally  and  successively,  the  eldest  of  sucli 

^'  sons,  and  the  heirs  male  of  his  body  being  always 

'*  preferred,  and  to  take  before  the  younger  of  such 

'^  sons ;  and  in  default  of  issue  male  of  my  said  ne- 

'^  phew.  Sir  Henry  Hartstonge,  to  the  use  of  all  and 

"  every  the  daughter  and  daughters  of  my  said  nd- 

*'  phew,  Sir  Henry  Hartstonge,  and  the  heirs  of  her 

*^  and  their  body  and  bodies,  as  tenants  in  comnK>n, 

'^  and  not  as  joint  tenants ;  and^  for  want  of  ^uch 

*'  issue,  to  my  niece,  the   said  Anne  Gumming, 

*'  otherwise  Hartstonge,  for  and  during  her  natural 

"  life,  with  remainder  to  her  first,  and  other  sons, 

'^  successively  in  tail  male;  and  on  failure  of  issue 

•'  male  of  my  said  niece/  Anne  Gumming,  to  my 

VOL.  !•  2  0 
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Jane  3, 1819.  ^'  tftid  reputed  daughter,  Anne  Hartstonge^  for  aitd 
"^  -r  ^  «'  during  her  natural  life,  with  remainder  to  her 
Tiov  OP  A  ^*  first  and  other  sons  successively  in  tail  male.  On 
CARD TOTu  *^  fi^*^**^  ^f  i*?^^  naale  of  my  said  reputed  daughter, 
xxARcMBOPA  ^'  Auue  Hsrtstonge,  to  the^se  of  all  and  every  the 
ARY  POWER*  ^^  daughter  and  daughters  of  the  said  Anne  Harts- 
TRMT  ^^  ^'  tonge,  my  said  reputed  daughter,  and  the  heirs  of 
*^  her  and  their  body  and  bodies,  as  tenants  in  com« 
'^  mon,  and  not  as  joint  tenants ;  and  in  de&ult  of 
^'  such  issue  of  the  said  Anne  Hartstouge^  my  said 
^^  reputed  daughter,  to  my  nieces  Mary  Ormsby, 
*^  otherwise  Hartstonge^  wife  of  Henry  .Ormsby, 
^^  Esq.  for  and  during  her  life,  without  the  control 
^^  or  intermeddling  of  her  husband,  the  said  Henry 
*^  Ormsby,  or  without  his '  having  any  manner  of 
^^  power  over  the  same,  or  any  part  thereof;  but 
*^  that  the  receipt  and  receipts  of  the  said  Mary 
^^  Ormsby  alone,  and  no  other,  notwithstanding  her 
*'  coverture,  shall,  from  time  to  time,  be  good  and 
^'  sufficient  for  the  rents,  issues,  and  profits,  of  my 
^^  said  real  and  personal  estate  and  fortune,  widi 
^^  remainder  to  her  first  and  other  sons  respectively, 
'^  in  tail  male;  and  on  failure  of  issue  male  of  my 
^^  said  niece^  Mary  Ormsby,  to  the  use  of  all  and 
^^  every  the  daughter  and  daughters  of  my  said 
'^  niece,  Mary  Oi'msby,  and  the  heirs  of  her  and 
^^  their  body  and  bodies,,  as  tenants  in  common,  and 
^'  not  as  joint  tenants;  and.  in  de&ult  of  such  issue 
^*  of  my  said  niece,  Mary  Ormsby,  to  my  own  * 
'^  right  heirs,  executors,  and  administrators,  for 
**  ever, 

^^  And  my  will  and  intention  is,  that  when  my 
^'  trustees  shall  invest  my  said  personal  estate  in 
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'Mands  of  inheritance,  that  the  present  persdns,  .funes,  i8is. 
"  whom  I  intend  and  make  tenants  for  life  thereto,    ''"■"'v— — ' 
'^  shall  have,  as  they  come  into  possession,  power  nov  op  a 
"  to  make  leases  of  such  lands  for  three  lives,  or  T.'"' '  VJ^T 

'  OARD  TO  TUt 

^^  thirty-one  years  in  possession,  and  not  in  re-  bxbrcissofa 
^^  version,  and  at  the  full  imprdved  retit,  without  a"t  poWbr* 

€€  fijig  *•  GIVB*  TO 

The  trustees  rehountied  the  execution  of  th6  will, 
and  administration  with   the    will    annexed  was 
granted  to  Sir  H.  Haitstonge  by  the  I^rerogative 
Court    Afterwards,  one  of  the  trustees  (the  other  SanrMngtrat- 
having  died  without  acting)  assigned  the  whole  of  ^,'^1^^ 
the  testator's  trust  property  to  SirH.  Hartstonge,  S^^*^ 
subject  to  the  trust.  ^^^ 

Sir  H.  Hartstongc  received  a  sum  of  about  10,000/. 
in  the  whole,  personal  property  of  the  testator,  and 
paid  the  interest  of  her  5000/.  to  Anne  Hartstonge. 
He  had,  of  course,  after  .deducting  the  5000/.  be- 
longing to  Anne  Hartstonge,  an  additional  sum  of 
about  5000/.  iii^his  hands,  subject^  to  the  ulterioi* 
trusts  of  the  will.  The  niece,  Anne  Cummings,  DeathofAnne 
died,  without  issue,  before  Sir  H.  Hartstonge;  andsTi^ory 
afterwards  Sir  H.  Hartstonffe  died  without  issue,  H?^^»^o".g^^ 

,  •         .  r    1  without  wfuc: 

and  without  having  invested  the  surplus  money  in.penonaKund 
lands,  and  the  Earl  of  Limerick  became  his  per-  ^  in^Unds!^ 
sonal  representative.     Atme  Hartstonge   intermar-  AnneHam- 

*  o  tongt  fnarriea 

ried  with  a  Mr.  Vesey,  by  whom  she  had  one  son,  first  A.  Vesey^ 
John;  and,  upon  the  death  of  her  husband  Vesey,  l^s'Iwn/^* 
she  intermarried  with  Edmond  Weld,  by  whom  'l?*'|!''{!**^ 
she  had  the  Respondent,  who  was  the  eldest  son  by  her  husband 
him,  and  several  children.     Anne  Weld  <Jied;  upon  Edl^ood*^** 
which  her  son,  John  Vesey,  became  entitled  to  an  Weld,  by 

-^xA-i*  -      ^\^      M     M  ^     ^  1  whom  she  haf 

estate  tail,  m  possession^  m  the  ^testator  s  real  pro-  RespoadeoL 

2  c  2  ' 
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June  3,  1813. 

^ V ' 

CONSTRUC- 
TION OP  A 
-W^UL,  IN  RE- 
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ARY POWER 
OIVEN  TO 
TRUSTEES. 

ibeath  of  John 
Veseyand  his 
infant  chil- 
dren.   Re- 
spondent be* 
.comes  tenant 
in  tail  under 
will. 


Widow  of 
John  Vesey 
claims  the  per- 
sonal fund  as 
personal  pro- 
perty. 


Mays,  1804. 
Bill  by  Re- 
spondent. 


July  15, 1805. 
Mas  tar  of  the 
Rolls  dis- 
iiii&ses  the  bill. 

Dec.  13.  1806. 
Decree  of  the 
Chaucallor  in 
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perty  devised  as  aforesaid,  and  to  the  residue  of  the 
testator^s  personal  property,  after  payment  of  the 
5000/.  specificaHy  bequealed  to  his  mother ;  and  he 
received  lOOO/.,  part  of  such  residue^  from  liovd 
.Limerick* 

In  March,  1803^  John  Vesey  died,  leaving  the 
Appellant,  Catherine,  his  wife^  and  one  son  and 
two  daughters ;  all  of  whom  died  before  the  eldest 
attained  the  age  of  six  years.  By  the  death  of  John 
Vesey  and  his  children^  the  Respondent^  Matthew 
Weld,  who  assumed  the  name  of  Hartstonge  pur- 
suant to  the  directions  in  the  will,  became  entitled 
to  an  estate  tail,  in  possession,  in  the  testator's  real 
property^  under  the  trusts  of  the  will. 

Catherine,  the  widow  of  John  Vesey,  on  his  death, 
and  that  of  his  children,  obtained  Tetters  of  admi* 
nistration  to  them,  and  afterwards  intermarried  with 
James^  Cowtey^  who,  in  her  right,  claimed  the 
above-mentioned  residue  of  the  testator  s  personal 
fortune ;  the  trustees  having,  in  the  exei'cise  of  their 
discretion,,  suffered  it  to  remain  out  at  interest^  io- 
stead  of  purchasing  lands. 

The  Respondent  filed  his  bill  in  Chancery  against 
the  Appellants^  to  have  the  money  paid  over  to  him,, 
or  laid  out  in.  the  purchase  of  lands,  to  be  settled 
according  to  the  limitations  in  the  will.  After  an- 
swers, and  issues  joined,  the  cause  cameon>to  be  heard 
before  the  Master  of  the  Rolls,  who,  after  three 
days'  hearing,  dismissed  the  bill,  and  ordered  th^ 
costs  to  be  paid  out  of  the  fund*  The  Respondeat 
appealed  to  the  Chancellor,  who  reversed  the  decree 
of  the  Master  of  the  Rolls,  and  "  decreed  4hat  the 
'^  Plaintiff  (Respondent)  was  entitled  to  have  the* 


ON  APPEALS  AN1>  WRITS  OF  ERROR.      v  *^ 

^*  money  invested  m  Tands^  to  be  settled  ^ubje^t  lo  Jun«  d,  >s^i8. 
^*  the  uses  and  trusts  of  the  will ;"  but  gaveiw)  costs    ''-"^v-' — ' 
on    either  aide.     The  Appellants   thereupon   ap-  jionopa 
'  pealed.  ^''''"  ^"^  ^^' 

^am«,u.  OAUfi  TO  THE 

•  It  was  contended  «n  the  part  of  the  Appellants,  exbrciseopa 
tnat  the  intention  of  the  testator  was,  to  give  an  ary  power 
option  to  his  trustees  to  lay  out  the  residuum  of  his  °'^^f  "^^ 

^  -  J  TRUSTEES. 

personal  fortune  in  the  purchase  of  lands,  or  at  in-  favour  of  thes 
terest.     This  appeared  most   manifestly   from  the  ^«P9n<*«A 
strong  and  emphatic  expressions  which  the  testator 
had  used  in  his  wiH  :  he  devised  and  bequeathed  to 
his  trustees,  their  heirs,  executors,  and  administra- 
tors, his  real  and  personal  estate,  ^  To  lay  out  the 
'^  residue  of  the  two  several  charges  in  his  wiH  spe-. 
^^  cified,  with  all  such  further  or  other  sum  or  sums 
*'  of  money  as  should  be  due  to  him  by  moftgagfe, 
**^  judgment,  or  upon  any  other  security  whatsoever, 
**' cither  in  the  purchase  of  tandt  of  inheritance^  or 
*'  at  interest,  as  his  said  trustees ' shall thinfc  fit  and 
^^  proper  J  but  without  any  risk  to  tkem.^   *  Here,  the  Argument  for 
testator  had  in  express  terms  given  his  trustees  ah  ^arthcMa*. 
option,  and  invested  them  with    the  uncontrolled  ^^^^  had  in 

^-..  -  •i.j.i*  1  express  terms 

power  of  laying  out  the  residue  of  his  personar  pro-  given  trusiccs 
perty  either  in  the  purchase  of  liands,  or  at  interest ;  aHoTmSney 
and  yet  it  was  contended,  on  the  part  of  fh^  Re-' fo  renaain  at 
spondenti  that  although  the  trustees  did  not  vest  vcstUiaUDdsI 
this  residuum  in  lands,  but,  on  the  contr^iry,  suflered 
it  to  remain  at  interest-,  it  was  to  be  considered  as 
land,  and  not  as  money;  but  this  constructfori  Was 
equally  repugnant  to  the  letter  and  spirit  of  the  wiW  ; 
for  if  the  testatot  had  intended  that  the  surplus  of 
his  personal  forttine  should  absolutely  be  laid  out  in 
tlie  purchase  of  landi  for  what  purpose  did  h^give 
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the*  trastees  a  discretionaiy  power  of  kjring  it  oot 
at  interest,  which  mart  be  nugatory  and  inoperative^ 
if  this  construction  was  to  prevail  ?  This  would  be 
to  tnakCf  and  not  to  expound  the  testator's  will ;  a 
liberty  that  courts  of  justice  had  never  assumed. 
That  such  was  not  the  testator^s  meaning  might  still 
further  be  inferred  from  the  directions  given  to  the 
trustees  ip  a  subsequent  passage  of  his  will.  Ttie 
testator  directed  his  trustees  *^  to  pay  the  rents  of 
''  the  lands  of  inheritance,  so  to  be  purchased,  or  the 
^'  interest  money  of  the  residue  of  the  said  chhrges, 
"  and  a^p  the  interest  and  produce  of  ail  such  other 
''  sums  of  money  as  should  be  due  to  him,  if  the 
"  same  should  be  laid  out  at  interest^  and  also  the 
^^  residue  of  the  rents,  issues^  and  profits,  of  the 
^*  lands  of  Camas,  and  of  the  house  in  Limerick, 
^^  and  of  the  annuity  of  150/.,  and  also  the  interest 
*^  and  produce,  of  the  mortgage  on  the  late  Lord 
^  Viscount  Fawfs  estate^  to  his  nephew.  Sir  Heniy 
*^  HarUt^nge,  for  life ;  and  from  and  ailer  bis  de» 
^' 'cease,  the  testator  appointed  his  said  trustees,  and 
^  the  survivor  of  them,  and  the  heirs,  executors, 
^^  and  administrators,  of  such  survivor  respectively, 
^^  to  grant,  convey,  and  assign,  his  said  real  estate, 
*^  said  rent  chaise,  the  said  house  at  Limerick,  the 
^^  said  charges  and  jnortgage,  or  such  estate  as 
*^  should  be  purchased  for  the  same,  and  all  other 
'^  sums  due  to  him,  upon  any  other  security  whi^t^r 
^^  soev^r^  to  the  first  and  other  sons  of  bis  said  ne« 
^^  phevf,  iq  ti^il  general,  with  several  remainders 
<^  over.  The  testator  also  by  his  will  provides,  and 
f<  declares  it  to  be  his  express  will  and  intention, 
^  that  »11 41114  ev^ry,  or  any  person  or  persons  wbiit-; 


ON  APPEALS  AND  WRITS  OF  ERROR.  369 

^^  soever,  who  were  in  remainder  to  his  said  estates  Jane  9, 1813. 
*^  and  fortunes  by  his  said  will,  as  they  should  come  "^-^v-*^. 

COlfSTRUC* 

^^  into  the  possession  thereof,  by  virtue  of  the  limi-  tion  op  a 
^^tations  libresaid,  should  always^  bear  and  take  oAioTo^TiiB 
'^  upon  them  the  surname  of  Hartstonge,  and  no  bxbrcweofa 
^^  other;  and  use  the  arms  belonging  to  bis  name,  art  powbe 
"  and  no  other,**    Here  it  was  observable  that  the  ^'''"L" 

TRDSTBSf. 

testator  had  made  use  of  terms  properly  applicable 
to  personal  property  only,  with  a  view  evidently  to 
provide  for  the  event  of  his  trustees  continuing  the 
money  at  interest,  upon  the  old  securities ;  or  lajring 
it  out  at  interest  upon  new  securities.  In  the  case 
vof  Curling  p.  May,  a  sum  of  500/.  given  to  a  trus^  3  Atk.  tss; 
tee,  to  be  laid  out  upon  a  purchase  of  lands,  or  on. 
good  securities,  for  the  separate  use  of  the  testator^s 
daughter,  her  heirs,  executors,  or  administrators^ 
(who  died  before  the  money  was  vested  tin  a  pur- 
chase,) was  decreed  to  the  administrator  of  tho 
daughter.  The  words  of  Lord  Talbot,  in  tfiit  case, 
were  very  stroi\g,  and,  as  it  was  presumed,  cooclu- 
sive,  upon  the  present  case.  He  observed,  that  it 
was  originally  personal  estate,  and  then  remained 
so ;  and  that  the  Court  would  take  it  as  it  was 
found*  'The  decision  of  Lord  Talbot  was  recog* 
nized  in  the  case  otAmler  v.  AnUer.  In  that  case,  3  Vcs.  5S3. 
the  testator  bequeathed  ^  a  sum  of  money  to  A  to 
'*  remain  at  interest,  or  to  be  by  him  laid  out  in 
<*  |real  estates,  and  to  go  with  other  ^rtates  devised.** 
A,  being  tenant  in  tail  of  the  real  estates,  disposed 
of  the  money  by  will.  The  Court  inclined  in  fovour 
of  the  disposition  by  will,  upon  the  ground,  that  A 
voiightliave  cidled  for  the  money  as  absolute  owner, 
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Jwt3,  laid,  but  H  wns  established  upon  the  option  to  contiime^ 

"^ V— -^  it  personal  estate.    The  Cbaacellor  there  observed^ 

TioK  or  A*     that  an  option  waft  given  to  the  legatee  either  to  ky 

oard'to  Tiw  ^^*  *^^  money  i^  interest^  or  in  the  purchase  of 

EjvuiciBzowA  landt }  and  surely,  in  the  preseot  eafse^  an  election 

ARY  Fowsa*   ^ea  given  to  the  trustees^  in  the  most  uneqnivoeal 

TRUftTBM.      **^^'*  to  lay  Out  the  money  either  in  the  purehase 

Amb.  941.      of  laad«i  or  at  intereat    The  case  of  £arlom  v. 

Saunders  would,  as  it  was  apprehended,  he  pFin<* 

i^ipally  relied  upon  as  an  authority  in  favow  cf  the 

construetion  contended  for  by  the  Respondent ;  but 

that  cas^  was  very  distinguishable  fmm  the  pieaent ; 

and  even  were  it  to  be  considered  aa  anauthoniy  iB 

'  point,  it  had  been  over*ruled  by  subsequent  deci* 

sions.     In.that.case,  the  testator  directed  his  eaEe* 

*  cutors  ^'  to  raise  the  sum  of  400/.  out  of  his  personal 

'f  estate^  and  to  pay  it  to  h^s  trustees,  who  should 

^^  lay  out  the  same  in  the  purchase  of  lands^  ar  any 

^^  oth^  security  or  jsecurities ;  and  that  the  lands  so 

^^  to  be  purchased,  and  the  secMfity  or  securities  oa 

'^  which  the  400/.  should  be  so  laid  out,  f^bouild  be 

'^  piade  to,  and  settled  on  the  trustees,  their  heirs 

^f  a#d  assigns,  in  tro^it  and  to  the  use  of  bi^  wi£$  for 

'5. life,  and  after  to  such  uses,  ajQkd  under  such  pfo- 

/^.viK>es,  conditjoas,  and  limitatjona,  as  faif^;l||n& 

^f  before  devised'  weire  h«ii^ed*-     Here  tit  iras  to  he 

observed,  that  the  executrix  (who  wa^  tlie  wisAom  of 

the  testator)  died  before  the  4O0/..was  raised  out  of 

the  personal  :esta(e,   or  paid  oyei!  to  the  ta'ustoes, 

apd^ consequently-  that  suoi  ne.tt«t" vested'  io.  them, 

and  therefore  they  could  not  halve  exercised  >4ny 

disoreitiomiry  ppwf^  over  it.    Lord  Har4miiki9i  ,m 
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gmi^judlga^t  inibatcase,  ad^  thattros-  Jones,  laia* 

tees  bad  aa  election  to  chaxige  the  righU  gf  parties^ 
if  it  was  expri^saly  giv^n  to  them. 

There  was  no  doubt  tliat  a  power  might  be  given  ^^^d'to  tmi^ 
to  tnist^s,  to  prefer  One  set  of  objects  to  another^  bxbrcia&ofa 
and  that  this  m^;ht.be  done  by  giving  them  discre*  ary^pow»" 
tiooary  power  to  render,  the  fund  real  or  peisonal  ^'^^^  '^^ 
estate.    This  was  clev  from  the  case  of  Walker  v.  ^  Ves.  170. 
Di^ne^   Curling  v*  Mojfy  and  Amler  t>.  AmUr^  sVcs'fss* 
The  principle  was  recpgniz^^  in  Earlom  v,  Saun*  Ainb.24u 
ders;  thougjb,  from  the  particular  cinnunstances  of 
that  casej  the  principle  was  held  not  to  he  applica«  * 
hie  to  iU    The    onljr  cpitstions    therefore    were, 
l9ti  Whether  the  direction  to  the  trustees  coniened 
on  them   an  imperative  trusty  or  a  discretionary 
power  ?  an4»  ^d^  If  it  conferred  on  them  a  discie- 
tionary  power^  whether  the  fund  must  not  now  be 
considered  as  personal  estate,  either  from  legal  pre- 
sumption of  its  having  been  made  such  by  an  exer- 
cise of  the  power^  or  from  its  having  been  personalty 
at  ^he  testator's  decease,  and  its  being  now  too  late 
to  make  it  r^al  estate  by  an  exercise  of  the  power  ? 

Now,  it  seemed  impossible  to  confer  a  discretion- 
ary power  of  choosing  between  two-acts  more  expli- . 
ci^ly  ihaq  by  saying,  that  it  should  be  lawful  for 
the  donee,  or  trustee  of  the  power,  to  do  one  or  the 
other  of  then^  as  be  should  think  proper;  and  it 
'  was  obvious,  thst  the  testator  thought  the  iun4 
might  coati|iU€^  personalty  through  every  stage  of 
the  tru^t,  and,  in  its  final  determination,  have  the 
nature  of  personalty.  The  first  appeared  from  the 
regular  repetition  c£  his  directions  for  the  payment 
of  the  interest  of  the  mouty.    The  second,  frcnn  bis 

1 
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jDDe3«  18 IS.  direction,  that  when  the  trustees  were  finally  to  di« 

^ V-— ^  vest  themselves  of  the  fund,  and  make  it  over  to  the 

TioK  OF  A  cestui  que  trusty  becoming  absolutely  entitled  to  it, 
oardto'ti«  they  should  then  assign  to  him  thefhonetfandthc 
XZERCI8B0PA  securiticsjor  motiey,  BXid  convey  the  land  to  him, 
a"t  powbr"  if  it  should  have  been  laid  out  in  land.  Then^ 
T^uTOBs  ^"™  the  length  of  time  (above  40  years)  during 
which  the  personal  fund  had  been  permitted  to  re* 
main  in  that  state,  an  exercise  of  the  trustees*  di- 
rection in  iavour  of  the  personal  quality  of  the  fund 
must  be  legally  presumed.  It  was  submitted,  that 
it  was  now  too  late  to  exercise  it,  as  the  testator  ex- 
pressly directed  the  transfer  of  the  fund  to  be  made^ 
on  the  death  of  the  devisee  of  the  life  interest,  to  his 
issue.  This  was  to  be  the  completion  of  the  trusty 
and  the  discretion  of  the  trustee  was  therefore  to 
cease  with  it. 
A^mentfor  On  the  part  of  the  Respondent,  on  the  other 
hand,  it  was  contended,  that  the  Chancellor's  decree 
ought  to  be  affirmed,  because  money  devised  upon 
trust,  to  be  invested  in  the  purchase  of  lands  of  in« 
heritance,  was  in  equity  r^arded  as  real  estate,  and 
passed  as  such,  although  not  so  invested.  >  As  to 
the  option  here  given  to  the  trustees,  either  to  pur- 
chase lands  of  inheritance,  or  lay  out  the  money  at 
interest,  the  latter  could  only  be  construed  to  mean 
a  tempora$3jf  investment  until  lands  could  be  pur- 
chased, or,  at  most,  until  the  death  of  Sir  Henry 
Hartstonge,  the  first  tenant  for  life,  upon  whose 
death  a  settlement  was  directed  to  be  made  in  terms 
which  manifestly  shewed  the  testator  had  real 
estate,  and  that  only,  in  contemplation.  All  the 
limitations  in  the  will  directly  applied  to  land,  and 
4 
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were  analageus  to  the  limtations  of  real  estate ;  Jone  3,  isia. 
and  it  was  worthy  of  remark j  that  there^as  no  lu    ^— ^' 


COySTRUO 


mtatum  or  precision  whatever  throughout  the  will  tiov  of  a 
that  applied  to  the  fund  as  money ;  but,  on  the  conr  ^^rd  tTtm 
tranfy  all  the  limitations  of  the  will  expressly  ap-  exbrcmbopa 
plied  to  landy  and  all  the  remainders,  even  the  most  ariTpowbr* 
remote f  were  limited  to  the  testator's  kindred.  If  the  ®'^**  '^^ 
property  was  supposed  to  be  personal  estate  at  that ' 
period,  the  limitations  prescribed  by  the  testator  to 
be  made^  would  not  only  have  been  liable  to  be  de-  . 
feated ;  but,  in  the  very  probable  event  of  a  person, 
designated  as  a  remainder  man  in  tail,  having  then 
oome  in  esse^  and  being  the  first  to  take,  would  all 
have  been  void  in  the  very  moment  of  their  crea«^ 
tion.    In  this  respect,  the  case  of  Earlom  v.  Saun*  Amb.  s4!. 
derSf  was  a  direct  authority  in  point ;  and  the  case^ 
too^  of  Thornton  v.  Hawley  bore  most  strongly  in--  10  Vcs.  iig. 
deed  in  confirmation  of  the  principle  laid  down  by 
Lord  Hardwicke.    As  to  the  pretence  of  John 
Vesey  having  elected  to  take  the  fund  as  personal, 
and  thereby  determined  its  real  nature  in  equity,  it 
had  no  foundation  in  fact*     He  did   no  act  evi- 
dencing even  an  intention  of  that  kind ;  and  if  he 
bad,  his  intention  alone,  as  tenant  in  tail,  would 
not  have  been  sufficient  to  defeat  the  right  of  the 
remainder  men.    The  peculiar  circumstances  of  the 
trustees  having  refused  to  act,  and  having  assigned 
the  funds  and  th^ir  trust  to  the  first. tenant  for  life, 
who  was  also  debtor  to  the  testator's  estate  for  the 
principal  part  of  the  monies  directed  to  be  invested, 
and  therefore  had  an  interest  in  ontitting  to  invest  it 
in  the  purchase  of  land,  would  distinguish  this  case^ 
if  necessary^  from  others,  in  which  an  election  in 
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Jmm$s  1813.  the  trustees,  as  to  the  nature  of  the  inTertmeB^  had 
^  ■  V      ^   been  thought  to  vary  the  equitaUe  rule.    And  heM 
noM  o9  A      the  question  did  not  arise  between  the  real  mmI  per- 
•ard'to  im  ^^^  representatives  of  a  partjr  who  had  a  power 
sjoBcisBOvA  over  the  fund  to  alter  its  natuie,  but  between  a 
^rT^wuT  perfect  stranger  in  biaod  to  the  teOator,  and  to  all 
oivBSTo       the  parties  in  the  intended  settlement,  on  the  one 
side,  and  the  testator^s  grandsen,  to  whom  an  estate 
tail  was  limited  by  the  intended  settlement,  on  the 
other.    The  Respondent  has  also  taken  the  testa- 
tor^s  name  and  arms,  and  become  therebr  the  re* 
*  presentative  of  his  family,  according  to  tfie  direction 

of  the  will,  and  was  admitted  to  be  theretrf  ent!4!led 
to  such  part  of  the  devised  property  as  was  and  con- 
tinued to  be  real  estate ;  there  could  be  no  doubt, 
therefore,  that  the  decree  appealed  irom,  in  giving 
the  money  in  question  ae  real  estate  to  bim^  best 
eftctuated  the  general  intent  of  the  testatcNr. 

SirS.RamUyBXidMr.Hart  (for Appellants.)  This 
was  a  mere  question  of  construction.  Where  trustees 
were  bound  sooner  or  later  to  invest  money  in  land. 
Courts  of  Equity  would  not  allow  their  negligence 
to  defeat  the  testator's  purpose,  or  vary  the  rights 
of.  the  parties,  upon  the  principle  of  Courts  of 
£quity  to  consider  that  as  done  which  ought  to  be 
done.  But  then  that  supposed  that  there  were 
rights  of  parties.  It  was  clear  that  the  testator,  who 
was  the  absolute  owner,  might  give  a  power  to  trus^ 
tees  to  vary  the  destination  of  the  trust  funds.  The 
question  then  was.  Whether  the  testator  could  be 
considered  as  having  used  language  which,  at  the 
hour  of  his  death,  imperatively  fixed  on  this  money 
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the  character  of  land  ?  It  was  perfectly  cle«r^  upon  Jane  3»  mi»* 
the  face  of  the  will,  that  an  option  was  here  left  to  "**— *v— — ^ 
the  trustees ;  find  where  that  was  evident^  neither  on  tiow  •r  a 
principle  nor  on  decided  cases  had  the  Courts  any  2!ARD'T<rTi« 
authority  to  cpatrorit?  The  testator  might  per-  McsRcuBorA 
haps  have  intended    that    the  personal  property  A&ri 


should  so  in  the  same  course  of  limitations  as  the  ^^^'^  ^^ 
real ;  but  the  law  did  not  permit  this  ;  and  C!ouiit$  of 
Justice  could  only  act  on  the  language  of  the  will 
according  to  the  rules  of  law  and  equity. 

Messrs.  Richards  and  Leach  (for  Respon^nt.)  A 
testator  might  give  trustees  an  election,  bat  it  was  not 
very  probable,  at  least,  that  it  should  be  given  to 
strangers.  The  trustees  here  did  not  choose  to  act, 
and  .there  was  no  person  to  exercise  the  discrMion^ 
and,  in  such  a  case,*  the  Court  would  say  that  U 
would  exercise  the  discretion,  and  do  tliat  which 
was  most  consonant  to  the  intent  of  the  testator. 
But  even  if  the  trustees  had  acted,  they  had  no  dis- 
cretion, except  as  to  time ;  and  they  ought  to  have 
purchased  land  as  soon  as  a  proper  purchase  could  be 
found.  The  case  of  Amler  v.  Amler  was  totally  3  Vc«.  533. 
different  from  the  present.  That  of  Earhm  v.  Amb.  24i. 
Saunders  was  decidedly  in  favour  of  the  Respond- 
ent; and  that  of  Thornton  v.  Haxvley  contained  loVes.  129. 
much  matter  applicable  to  the  question  of  option, 
though  not  exactly  such  an  option  as  this.  The 
testator  had  no  male  issue,  but  was  desirous  to  con« 
tinue  his  name ;  and  the  object  evidently  was,  that 
the  personal  ppoperty  should  attend  the  succession. 
He  gave  his  trustees  a  discretion  to  lay  out  the  fund 
as  circumstances   and  convenience   required;   but 
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Jane  3, 1818.  this  was  perfectly  consistent  with  fixing  upon  it  the 
^""""v—^  qualities  of  land.    The  discretion  was.  to  manage 

COVSTltUC**  ^  o 

TioN  OF  A      the  property  according  to  the  intent.     Suppose  an 
Yltt'JfJ^^X  unlimited  discretion  in  the  trustees,  and  that,  if 

CARD  TO  THE  '  ' 

BXBRciflsoFA  cdlled  upou  to  invest  the  personal  fund  in  land, 
ART  POWER  they  were  to  say,  *  We  don^t  choose  it  ;*  .would  that 
^JZJ^  have  been  an  answer  to  a  Court  of  Equity  on  this 
will?  *No,*  the  Court,  would  say;  *  the  testator 
must  be  supposed  to  have  meant  such  a  discretion 
as  was  consistent  with  the  general  purposes  of  his 
will,  and  the  discretion  must  be  exercised  ac- 
cordingly.* 

If  the  trustees  had  acted,  as  it  was  a  principle  of 
equity  that  what  ought  to  have  been  done  must  be 
considered  as  having  been  done,  it  might  be  shewn 
here,  that  they  actefl  contrary  to  the  intent  of  the 
testator,  and  committed  a  breach  pf  trusL  Hut 
they  had  refused  to  act ;  and  who  took  the  property 
instead  f  Sir  H.  Hartstonge ;  who,  besides  his  in- 
terest in  keeping  the  debt  unpaid,  had  another  co- 
gent reason  for  keeping  the  fund  in  the  state  of  per- 
sonal property.  If  he  had  a  son  bom  who  only 
lived  an  hour,  the  whole  of  the  personal  property 
would  have  been  his  own.  Suppose,  then,  a  bill 
filed  against  Sir  H.  Hartstonge;  the  Court  would 
have  said,  '  You  are  in  such  a  situation  ef  interest 
that  you  cannot  be  heard,  and  the  money  must  be 
invested  in  land.* 

Sir  S.  Romillif  (in  reply.)    If  the  question  as  to 

s  the  extent  of  the  discretion   were ,  doubtful,    the 

cases  cited,  and  arguments  used  for  the  Respondent 

would  have  great  weight.  But  they  went  for  nothing 
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where  the  testator,  as  here,  said,  in  express  unequivo-  Jane  s,  isia. 
cal  terms,  that  his  trustees  should  have  the  option.   ^— "v— ^ 

'  coy  STRUG* 

By  the  ultimate  limitation  in  the  will,  he  gave  the  tiow  op  a 
property  to  his  own  right  heirs,  ej^ecutors,  and  ad-  JJIJrd  tothiT 
mnistratorsy  clearly  supposing  that  even  then  the  bxbrcisbopa 
money  might  be  personal  property.  This  was  di-  art  power 
rectly  contraiy  to  the  supposition,  that  it  was  the  !^i^8TM«. 
intention  of  the  testator  that  some  time  or  other  it 
should  be  absolutely  converted  into  real  estate. 
Suppose  the  limitations  spent,  and  the  question  had 
been  between  the  heir  at  law  and  next  of  kin  ;  by 
what  legislative  authority  could  Courts  of  Justice 
strike  out  these  words,  which  established  the  claim 
of  the  next  of  kin  ?  The  cases  relied  upon  on  the 
other  side  were  inapplicable,  or^  in^principle,  di^ 
rectly  in  flivour  of  the  Appellants.  Sir  H.  Harts- 
tonge  stood  in  the  place  of  trustees,  and  was  willing 
to  exercise  the  discretion;  and  he  should  be  glad  to 
hear  of  a  case  where  the  Court  had  taken  from 
tnutees  willing  to  act  a  discretion  expressly  given 
them.  As  to  the  Court  compelling  Sir  H.  Harts- 
tonge,  as  against  himself,  to  invest  the  money  in 
land,  he  thought  the  Court  would  do  no  such  thing. 
The  utmost  the  Court  could  do  would  be  to  say  to 
•him,  ^  You  don*t  stand  in  a  situation  of  perfect  im- 
partiality, and  therefore  we  shall  execute  the  trust;* 
but  it  did  not  follow  that  the  Court  would  absolutely 
invest  the  money  in  land.  It  would  merely,  as 
standing  in  the  place  of  the  trustees,  exercise  a 
sound  discretion. 

Lord  Eldofiy  (Chancellor,)  after  reading  the  ma-  Obfcmitionr 
terial  part  of  the  will,    (vide  ante  J   said.   The  S«it"^** 
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Jooe  3, 1^13.  qnesfeion  now  wais,  Wl^tbcr,  eontidmiig  the  whole 
^^ — V— -^  will  togetiher^  and  the  ititaMion  of  the  tMtator,  as  fiir 
Tiov  OP  a'  &b  it  cttti  be  col  kcted  from  th^  will,  tliis  fond  ought  to 
«^RD TOTOB*  ^  wgar-ded  ai  money,  according  to  the  decisioii  #f 
sxERciffEOPA  the  Master  of  ike  RoU« ;  or  as  land,  according  to 
a"y  po^a '  ^^^  decision  of  the  Chanoellor*  It  appeared  to  hkn 
©ivBM  TO  that  the  decision  of  the  Chancellor  was  the  right 
TbeChanccU  one,  and  that  his  decree  ought  to  be  affirmed,  sob^ 
I?'h/'^"^°    ject  to  certam  directions  in  regard  to  coste. 

They  had  h^ard  many  cases  cited  at  the  bar,  and 
Iftheiestatoi^s  he  thought,  he  might  say  this,  that  if  a  testator 
Swly  niani-  clcarfy  manifested  his  intention  on  the  face  of  the 
fcfted  on  the  will,  that  his  trustees  should  have  such  a  discretion 
to  give  unii-  as  that  contended  for  on  the  part  of  the  Appellants, 
So'iS"'  the  Court  would  not  control  that  discretion.  But 
trustew,  the  where  the  trustees  did  not  act,  he  could  not  agree 
cootroi  it.  °  that  the  Court  was  precluded  from  looking  at  the 
object  which  the  testator  had  in  view,  in  order  to 
ascertain  with  more  exactness  the '  meaning  of  his 
expressions,  if  otherwise  at  all  doubtful.  The 
Question  here  qucstion  here  was,  What  was  to  be  done  by  the 
tlTbe^owB  b^  Court,  where  no  discretion  at  all  had  been  exercised 
the  Court,  by  the  trustees  ?  In  his  opinion,  the  discretion,  in 
trustees  had  this  case,  was  purely  personal  in  the  trustees :  and 
dbcmUm"**  ^^^^  ^^®  Court  had  to  consider  what  was  a  proper 
Discretion  cxecution  of  the  will,  when  the  trustees  had  re- 
here  purely      fuged  to  act,  or  to  exercise  any  discretion  on  the 

personal  in  the  .  '  ^ 

trustees.  subject.     The  testator  gave  his  feal  and  personal 

estate  under  the  various  limitations  of  this  wilt. 
Discretion  and  to  these  limitations  the  discretion  given  to  his 
to  reVeMo^thc  trustees  must  be  held  to  refer.  Now,  what  was  his 
limitations ia    intention?     He  meant  that  the  real  and  personal 

tlia  wiik 

estates  should  go  to  the  same  persons.    It  was  very 
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true ;  the  nephew^  if  he  had  a  son  born5  though'  he  Jane  3,  isis. 
died  the  hour  after^  might  say^  that,  as  the  trustees 


CONSTRUC- 


had  exercised  no  discretion^  the  money  should  be  tion  op  a 
Considered  as  the  estate  dF  the  son  dying  intestate  ;  ^l^^'J^J^^ 

J        G  '     OARD  TO  THE 

but  the  trustees  might  come  in  and  say,  ^  No;  we,  bxbrcisbofa 
in  the  exercise  of  our  discretion,  determine  that  it  ary  powers 
shall  be  invested  in  land,  and  considered  as  such,  "^^'^^  '^^ 

,  .  111....,         TRUJBTEBa. 

that  it  may  go  accordmg  to  the  limitations  in  the 
will;*  and  the  very  occurrence  of  such  a  circum- 
stance as  the  above  might  be  a  good  reason  for  tlieir 
interposition.  ^ 

They  had,  then,  three  points  to  determine  :— 

1st,  Whether  this  money  was  to  be  considered  as  Yhree  poiata 
personal  property  or  as  land.  mined.*^'' 

2d,  Whether  the  testator  did  not  mean  that  the 
discretion  given  to  his  trustees  should  be  exercised 
according  to  his  general  intent  and  meaning ;  and, 

3d$  Since  the  trustees  had  done  nothing,  whether 
the  Court  ought  not  now  to  act,  and  do  what  was 
most  fit  and  proper  to  be  done. 

He  thought  that,  taking  the  whole  case  into  view^ 
it  could  not  be  determined  that  this  was  personal 
^estate ;  for  if  the  discretion  had  not  been  exercised, 
it  remained  to  be  exercised.     This  case  depended 
on  its  own  peculiar  circumstances  and  the  language       < 
of  the  testator  in  his  will.     He  thought  the  judg-  Chancellor's 
ment  of.  the    Chancellor  right  on   the  principal  Jt^'J^inc^Ja^ 
point ;  but  be  appeared  to  him  to  have  mistaken  the  P®"'^'  ^"* 

■^  ^*  wrong  at  to 

course  of  the  Court  in  regard  to  costs.     The  ques-  costs. 
tion  was  a  fair  one,  and  therefore  the  Master  of  the  cmc?and  cwS 
Rolls  had  taken  a  more  proper  view  of  this  point,  JJ^Jr^^i^"' 
in  clinecting  the  costs  of  all  parties  to  be  paid  out  of 
VOL.  I.  2d  * 
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DISCRBTIOH- 
ART  POWBR 
OIVEV  TO 
TRirSTBBS. 


Jones,  1819.  the  fund.    If  they  agreed  with  him^  tfaereforej  the 
""— ^v-^--'  judgment  of  the  Court  helow  must  be  affirmed  as  t» 
Tiovor'A*     the  principal  pointy  but  varied  in  regard  to  coits. 
WILL,  iM^RB-      jr^^  Redesdale.    After  considering  the  grounds 

OARD  TO  THS  ®  ® 

BXBRCI8BOFA  of  thc  othcr  cascs,  he  had  no  hesitation  whatever  in 
concurring  in  the  opinion  that  had  just  been  given. 
The  argument  at  the  bar  in  fiivour  of  the  AppeUant 
was,  that  the  trustees  had  a  discretionary  power, 
and  that,  if  they  never  exercised  that  power,  then 
the  fund  must  be  considered  as  money.  That, 
however,  v^s  certainly  never  the  intention  of  the 
testator;  for,  upon  that  principle,  if  the  trustees 
had  died  in  his  Hfe-time,  the  fond  could  have  been 
nothing  else  than  money.    In  the  exercise  of  the 

Enaently  the  discretion  given,  it  was  evident  the  testator  intended 
that  the  money  should  some  time  or  other  be  in- 
vested in  land  ;  and ,  where,  under  such  circum- 
stances, an  option  was  allowed,  it  must  be  under- 
stood with  reference  to  the  testator's  intention,  un- 
less where  the  words  were  so  express  and  clear,  that 
the]design  to  give  an  absolute  uncontrolled  discretion 
could  not;  be  misunderstood.    The  case  of  Earlom  v. 
Saunders  was  exactly  of  the  same  nature,  and  to 
the  same  effect,  as  the  present.    The  keeping  the 
property  as  mottey  would  clearly  defeat  the  inten* 
tion  of  the  testator.    But  there  was  another  ana- 
logous case,  which  had  not  been  noticed  at  the 
bar;  that  of  Johnson  v.  Arnold.    Lord  Hardwicke, 
in  that  case,  observed  that  it  was  a  very  blundering 
will;  but  the  intention  was  that  the  property  in  dis- 
pute should  go  in  a  course  of  limitations,   and, 
therefore,  that  the  will  ought  to  be  so  construed. 


intention  of 
the  testator* 
that,  at  some 
f  imc  or  other* 
the  money 
should  be  in- 
vested in  land. 


Johnson  r. 
Arnold,  1  Ves. 
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This  case,  to  use  a  familiar  expression,  went  on  June3>i8i9« 
all  fours  with  the  case  of  Johnson  v.  Arnold  ;  except 
that  this  was  a  clearer  case*   * 

The  time  given  here  was  evidently  intended  to  ^^^pVoVm 
enable  the  trustees  to  lay  the  money  out  in  the  bmrcisbofa 
mean  time,  without  risk  or  hazard,  until  it  should  art  power" 
be  convenient  to  invest  it  in  land.    The  intent  was,  I!!!,"*^ 

'    TRUSTEES. 

that  it  should  be  laid  out  either  in  tlie  purchase  of 
lands  of  inheritance,  or  at  interest,  as  should  be 
thought  most  fit  and  proper.     Fit  and  proper  for 
what  ?     For  executing  the  trust,  and  intent  of  the 
will,  unquestionably.  Then  the  trustees  were  bound  Tmstees 
to  consider  all  the  limitations  of  the  will,  and  give  lijeraiUhTuI 
effect  to  them,  and  were  therefore  bound  to  lay  out  ™/e^,^'|J""am| 
the  money  in  land,  as  they  could  not  give  effect  to  to  give  effect 
the  limitations  without  so  vesting  it.  ^  ^  ^°"* 

But  an  argument  in  opposition  to  this  had  been 
founded  upon  an  expression  at  the  close  of  the  will, 
**  to  my  own  right  heirs,  executors,**  &c.  .  That 
expression,  however,  in  his  opinion,  told  rather  the 
other  way.  The  meaning  was,  that,  if  all  the  limi- 
tations should  fiiil  in  the  lifetime  of  Sir  H.  Harts- 
tonge,  there  could  be  no  further  cause  for  investing 
the  money  in  land ;  and  that,  therefore,  the  rei^l  es- 
tate might  be  left  to  go  to  the  testator*s  heir  at  law, 
and  his  personal  estate  to  his  personal  representative. 
The  previous  limitations,  however,'  were  not  appli- 
cable at  all  to  personal  estate,  and  the  desire  of  the 
testator,  that  it  should  go  along  with  the  real  estate, 
clearly  proved  his  intent  that  it  should  be  invested 
in  land;  so  that  the  conclusion  drawn  from  the 
words  above  mentioned  appeared  to  lead  precisely 
the  other  way. 

203 
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Janes,  1813.  But  the  extent  to  which  the  discretion  wa»  lit- 
^^  v-~^  tempted  to  be  carried  on  the  ol^er  side  vnk%  quite 
TioN  OP  A  extravagant.  If  the  trustees^  and  thetr  representa- 
oard'to'the  **^^^  might  defer  the  exercise  of  th4ir  discretion  as 
EXEKcisEOFA  long  as  thcy  pleased,  then  the  question  might  al* 
ARY  POWER  vv^ys  be  kept  in  suspense,  and  nobody  goqM  daim 
TRUSTEES.       *^^  property,  either  as  land  or  money.    At  any 

Extravagant     rate,  the  discretion  in  the  present  case  was  never  ex- 
extent  of  dis- 
cretion con- 


ecutcd,  and  the.matter  was  in  suspense  at  the  time  of 
tended  for  by    filing  the  bill ;  and  therefore  it  devolved  upon  the 
Intention  of     Court  to  say  what  vras  fit  and  proper  to  be  done.  The 
the  tesutor      testator  did  not  mean  that  Sir  H.  Hartstonge  should 
sonai  anJ  rral   have  the  personal  estate,  and  that  the  real  estate 
coon  toeciher  *^^"^^  g^  ^^  '"  ^^^  prescribed  course  of  limitation, 
m  the  pre-      but  that  both  should  go  on  together.    The  trustees 
•f  limiuiioni.  having  done  nothing,  it  was  for  their  Lprdships  to 
say  what  ought  to  be  done.    The  Master  of  the 
Rolls  had  said  that  this  money  was  to  be  consi- 
dered as  personal  property;  the  Chancellor  had 
said  that  it  was  to  be  considered  as  land  r  it  re- 
maiped  now  for  their  Lordships  to  determine  the 
As  no  discre-    point ;  for,  as  no  discretion  had  been  exercised,  the 
exercised,  the   matter  was  Still  in  suspense.     It  was  difficult  to  be- 

maiter  was      |jgyg  ^^j^^  g^j^j^  ^  discretion  should  have  been  in- 
still in  sus- 
pense. ,  tended  to  be  given  to  the  trustees  as  to  enable  them 

to  alter  the  rights  of  the  parties.  At  all  events,  it 
was  the  clear  intention  of  the  testator,  in  the  pre- 
sent case,  that  the  money  should  go  along  witfi  the 
real  estate  5  and  therefore  he  was  decidedly  of  opi- 
nion that  the  judgment  of  the  Chancellor  {Ponsonhy) 
was  right.  But  in  regard  to  the  costs,  the  Chancel- 
lor had  acted  contrary  to  the  course  of  the  Court. 
All  the  parties  to  the  suit  were  nesessary  parties. 
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Lord  Limerick  acted  as  trustee,  and  it  could  not  be  Junes,  1813. 
said  that  he  should  not  have   his  costs;  and  the  '^-^v^*-' 

CON  STRUC* 

other  parties  were  necessary  for  the  indemnity  of  tion  of  a 
the  person  who  hel^  the  fund  quasi  trustee.  Tard't^tot 

The  case  was  upon  the  whole  a  very  clear  one,  bierciseofa 
notwithstanding  the  keenness  with  which  the  argur  art  power' 
nient  at  the  bar  bad  been  urged  in  favour  of  the  Ji^^^EEs. 
Appellant. 

Lord  Carlton  concurred  in  the  above  view  of  the 
case.  The  Chancellor's  decree  tended  to  efiectuate 
the  purpose  of  the  testator.  The  great  object  of 
the  testator  was  to  create  a  succession  of  estates 
tail ;  and  for  that  purpose  his  intention  clearly  was^ 
that /the  personal  estate  should  accompany  the  limit- 
tations  of  the  real  property.  As  to  the  case  of 
Earlom  v.  Saunders,  there  was  nothing  in  the  mil 
there  to  point  out  the  main  object  of  the  testator, 
90  that  this  was  a  much  stronger  case*, .  In  the  pre* 
sent  casc>  it  was  clear  that  the  discretion  was  to  be 
executed  in  the  most  fit  and  convenient  manner,  ^o* 
cording  to  the  intention  of  the  testator. 

Ordered  and  adjudged.  That  the  decree  com- 
plained of  be  affirmed,  so  far  as  it  reverses  the  dc-* 
cnee  of  the  A4[aster  of  the  Rolls,  save  as  to  the  matter 
of  costs ;  and  that,  with  respect  to  the  costs,  the 
s^me  should  be  paid  aRfisrdjng  to  the  decree  of  the 
l^laster  of  the  Rolls,  '^ 

Agents  for  Respondent,  Fobbes  and  FococK, 
Agaot  ten  Appellants,     J.  Falmisb, 
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ENGLAND. 

fiRROR  FROM  THE  COURT  OF  KING^S  BENCH. 

N.  Clayton,  Esq. — Plaintiff  in  error.       ' 
Richard  Roe,  on  demises  of)   * 

Cecilia  Wren,  John  Bacon,  ?- Defendant  in  error. 

and  Isabella  his  wife    -     } 


March  \S, 
1813. 

' V ' 

CA'«Borcao98 

REMAINDERS. 


Devise  of  all  devisor's  lands  to  his  niece  for  life;  same  to 
trustees,  to  preserve  condngent  remainders ;  remainder  to 
her  first  ana  other  sons,  successively,  in  tail  male;  re- 
mainder to  hef  daughters,  as  tenants  in  common  ;  and,  for 
default  of  such  issue,  to  issue  of  bis  four  sisters,  in  such 
manner  as  he  had  limited  the  same  to  his  niece^s  issue ; 
and,  for  default  of  such  issue  of  his  sisters,  to  his  own  right 
heirs.  Decided,  that  cross  rdnainders  were  raised  as  between 

'  the  issue  of  the  four  sisters. 


E.  T.  1804. 

Ill  ctmcnt  in 
K.B. 


The  Hev?»e  on 

ivlii""!.  the 
cjiu-  lion 


Jn  Easter  Term,  1804,  ah  action  of  ejectment 
was  commenced  in  the  Court  of  King's  Bench  at 
Westminster,  by  the  nominal  Plaintiff,  Richard 
Roe,  on  the  joint  and  several  demises  of  Cecilia 
Wren,  and  John  Bacon,  Clerk,  and  Isabella  his 
wife,  for  recovery  of  three  undivided  fourth  parts 
of  certain  land  situate  at  Elly  Hill,  in  the  parish  of 
Haughton,  in  the  county  of  Durham,  to  which 
action  Nathaniel  Clayton,  Esq.  having  been  ad- 
mitted Defendant,  and  having  pleaded  the  gene^l 
issue,  the  cause  came  on  to  be  triecl  at  the  Durham 
assizes,  1 804,  when  the  Jury  found  a  special  ver- 
dict, stating  as  follows  : — 

Cuthbert  Ellison,  being  seized  in  fee  of  the  estate 
in  question,  on  the  20th  day  of  June,  i765,  made 
his  la$t  will  duly  ei;ecuted,  and  thereby  devised^ 
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among  other  things^  as  follows :— -^^  I  give  and  devise  March  15, 

**  all  my  lands^  tenements^  and  hereditaments^  at  l^^^'         m 

^'  £lly  Hill^  aforesaid^  (suhject  as  aforesaid,)  and  all  case  or  cross 

^*  other  my  real  estate,  whatsoever  and  wheresoever,  *»»«ainder8. 

^^  to  my  said  niece,  Sarah  Ellison,  for  the  term  of 

^'  her  natural  life ;  and  after  the  determination  of 

^^  that  estate,  I  give  and  devise  the  same  to  my 

'^  cousin,  James  Bland,  of  Hurworth,  in  the  said 

^'  county. of  Durham,  Esq.,  and  his  heirs,  during^ 

'^  the  life  of  my  said  niece,  Sarah  Ellison,  to  the  in« 

^^  tent  to  preserve  and  support  the  contingent  usea 

^^  and. remainders  hereinafter  limited;  but,  never- 

'^  theless,  in  trust,  to  permit  my  said  niece,  Sarah 

^^  Ellison,  to  receive  the  rents  and  profits  thereof 

^^  during  her  life :.  and  from  and  after  the  decease  of 

^'  my  said  niepe,  Sarah  Ellison,  then  to  remain  to 

'^  the  first  son  of  my  said  niece,  Sarah  Ellison,  and 

^^  the  heirs  of  the  body  of  such  first  son  lawfully 

"  issuing ;  and  for  default  of  such  issue,  Chen  to 

''  the  use  and  behoof  of  the  second,  third,  fourth, 

^^  fifth,  and  all  and  every  other  son  and  sons  of  my 

"  said  niece,  Sarah  Ellison,  lawfully  to  be  begotten ; 

"  the  elder  of  such  son  and  sons,  and  the  heirs  of 

^'  his  body  lawfully  issuing,  to  be  always  preferred, 

^^  and  to  take  before  the  younger  of  such  sons,  and 

'^  the  heirs  of  his  body ;  and  for  default  of  such 

^^  issue,  then  to  the  use  and  behoof  of  all  and  every 

^^  the  daughter  and  daughters  of  my  said  niece^ 

^^  Sarah  Ellison,  lawfully  to  be  begotten,  and  the 

^^  heirs  of  their  bodies,  lawfully  issuing,  to  take  as 

'^  tenants  in  common ;  and  for  default  of  such  issue, 

^^  then  to  the  issue  of  my  sisters,  Susanna  Swin- 

^^  bume,  Isabella  Wren,  Barbara  Ellison,  and  Jaoe^ 

^  Mills,  in  tail,  .in  such  manner  as  I  have  limited 
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Maroh  15,      ^'  the  sattie  to  my  said  niece,  Sarah  Etlison's  iirae  ^ 
\^'^'         J  ^'  and  for  defeult  of  aueh  ]srae>  to  reroaia  to  my 
CA8EOFCR088  ^'  owu^ight  Hcirs  for  ever/"  &c,  &€. 
rT'oc!"'       ^^  ^^  February^  1776,  *he  testatoP  di^  seized^ 
of  testator!      without  having  revoked  his  will,  leaving  faimieee^ 

SSnd  four  ^^^^y  **^®  ^V  ^^****  ®^  ***»  deeensed  and  only  bro* 

sisters  sur*       ther,  Robert  Ellison ;  and  also  leaving  his  four  sis^ 

viving.  ^^^^^  Susanna  Swinburne,  Isabella  Wren,  Barban^ 

£lKson,  and  Jane  Mills,  him  sumving, 

On  the  testator's  death,  his  niece  Sarah,  being 

the  devisee  named  in  his  will,  and  also  bis  heir  at' 

law,  entered  on  the  estate  in  question,  and  efyoyed 

Niece  dies       the  Same  till  her  death,  which  happened  op  28th 

rn?dewlls"to  March,  1801  ;  she  died  without  issue,  having,  by 

Plaintiff  ia       her  last  will,  duly  executed,'  and  beanne  date  28th 

•rror.  .  1     •      1      n   1  •  - 

August,  1788,  devised  all  her  estate,  and  interest 

therein,  to  the  Plaintiff  in  error,  Nathaniel  Clayton, 

and  his  heirs. 
Three  sisters        On  1st  September,  I78I,  Susanna  Swinbam  died 
£«f  ^'"^      wi*out  issue. 

On  8th  Jqly,   1800,  Jane  Mills   died  without 

issue. 

On  20th  May,  1801,  Barbara  Ellison  died  with? 

out  issue. 
Poiirthdiea,         On  1st  July,  1795,  Isabella  Wren  died,  leaving 
so*n  (Ifho'died  *S8ue  two  daughters  and  one  son ;  viz.  Cecilia  Wren,* 

v^ithout  issue)  and  Isabella,    now  the  wife  of  John  Bacon,  the 
apd  two    ^         .  '  ' 

d#u|;hters.       lessors  of  the  Plaintiff  belo^,  and  Charles  Wren^i' 

who  were  all  living  at  the  time  when  Cuthbert  El- 
lison made  his  said  will. 

On  29th  January,    1799,    Charles  Wren  died 
without  issue,  leaving  his  sisters  Cecilia  and  Isabella 
his  coheirs  at  law, 
•  The  lessors.of  the  Plaintiff  below,  Cecilia  Wrm^ 
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Md  Isabella  Bacon^  daimcd  the  vfhoh  estate  de-  March  i5» 

vised  by  Cothbert  Ellison's  will,  as  the  surviving  [^'^'         ^ 

issue  of  bis  sister^  Isabella  Wren,  his  other  three  cAtiorcMm 

sisters  having  died  without  issue;  and  contended^  ii!?*^™^***' 

.  ,  ^  .  The  two 

either^  daugken 

l8t,  That  by  his  will,  cross  remainders  were  li-  ^hdc  «La«^ 
mited  between  the  issue  of  his  fonr  sisters ;  or,  on  groond, 

2d,  That  the  issue  of  the  four  sisters  took  as  a  mainden  woe 
class,  and  not  severally ;  so  that  they  and  their  de-  It^^^th^asiic 
ceased  brother,  being  the  otoly  issue  of  any  of  the  of  the  four 
four  sisters,  took  the  whole  estate. 

The  Defendant  below,  Mr.  Clayton,  on  the  other  Plaintiff  m 
hand,  claimed  three  undivided  fourth  parts  of  the  ^^lo(^^ 
estate  in  question,   as  the  devisee  of  Sarah,  tJie  tate,  as  devisee 

*  .  of  niece,  who 

niece  and  heir  at  law  of  Cuthbert  £llison;  eon-  was  testator's 
tending,  that  those  three  part«  went  over  to  the       *^   *' 
testatoi^s  heir  at  law,  on  de&ult  of  issue  of  his  three 
sisters ;  for  that, 

1st,  The  words  of  the  will  were  not  sufficient  to 
create  cross  remainders,  as  between  the  issue  of  the 
niece;  or, 

2d,  That  if  sufficient  for  this  purpose,  they  were 
not  sufficient  to  create  a  double  set  of  cross  re«> 
mainders,  the  one  within  the  other,  which  was  a 
thing  unprec^efited,  and  yet  was  necessary  to  give 
validity  to  the  construction  etontended  for  on  the 
other  side. 

The  case  came  on  to  be  argued  before  the  Court  Judgment  of 
of  Ring's  Bench,  whicB  Court,  in  Trinity  Term,  King'sBench, 
1805,  pronounced  judgment  in  favour  of  the  lessors  ***••*  ^J^^JJ^^ 
of  the  Plaintiff  below ;  being  of  opinion,  that  cross  limited  be- 
remaindet's  were  limited  by  the  will,  as  between  the  luiHS  the  four 
^sue  of  the  four  sisters  among  each  other*  <^^^ 

I 
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Inarch  t5»  Against   the  judgment,    the    Defendant  bel6w^ 

l^^^'  i  brought  this  writ  of  error,  and  insisted  that  the 
CA8BOPCROS3  judgment  ought  to  be  reversed  for  the  following 
uMAimmRs.  reasons: — 

in  Dom.  Pine.  ^^^3  'I^^^  ^®  ^^^  construction  of  the  will  was  to 
Ammentfor  give  the  estate  in  quarters  to  the  families  of  the 
ciTor.  ^  four  sisters,  in  like  manne#  as  the  whole  had  been 
before  given  to  the  niece  Sarah,  and  her  &mily ; 
and  that,  therefore,  when  the  takers  of  one  quarter 
iailedj  that  quarter  went  over.  To  establish  the 
contrary,  it  must  be  held,  not  only  that  cross  re- 
mainders were  limited  as  to  the  fractions  of  each 
quarter  among  the  females^  who  might  take  that 
quarter  as  tenants  in  common ;  but  also  that  another 
set  of  cross  remainders^  behind  the  former  set,  was 
limited  as  among  the  several  takers  of  the  several 
quarters ;  whereas,  no  authority  or  principle  of  law 
had  ever  been  carried  to  that  extent. 

2d,  That  the  issue  of  the  four  sisters  woald  not 
take  jointly ;  bec^use>  by  the  express  terms  of  the 
will,  the  issue  of  the  sisters  were  to  take  in  such 
manner  as  had  been  before  limited  to  the  issue  of 
the  niece,  which  was  not  jointly.  And,  besides, 
from  giving  the  estate  to  the  issue  of  the  four  sisters 
jointly,  it  would  follow,  that  the  surviving  child, 
and  that,  perhaps^  a  daughter  of  one  sister,  would 
take  the  whole,  to  the  exclusion  of  the  sons,  if  any, 
of  her  deceased  brother ;  and  also  in  exclusion  of 
the  grandchildren,  if  any,  of  the  testator*s  other 
^  tibree  sisters;  which  would  be  a  construction  mani- 
festly repugnant  to  the  intention  of  the  testator. 

It  was  on  tlie  other  hand  contended,  on  the  part 
of  the  Defendant  in  error^  that  the  Jfudgment  of 
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the  Court  of  King's  Bench  ought  to  he  affirmed  for  March  is, 

..  •  1813, 

these  reasons :—  ^  j 

Ist^  Though  it  had  been  established^  that  where  cash  or  cross 
cross  remainders  were  to  be  raised  by  implication  »«maiiidir8. 
between  two  and  no  more,  the  presumption  was  in  fa*  fof^endani 
vour  of  cross  remainders ;  and  that  where  they  were  ^  *™'' 
to  be  raised  between  more  than  two,  the  presump- 
tion was  against  them ;  yet  it  was  to  be  considered 
as  now  equally  well  established^  that  that  pi-esump 
tion  might  be  answered  by  circumstances  of  plain, 
and  manifest  intention.  In  this  case,  the  cross  re^ 
mainders,  if  they  were  to  be  raised  between  the 
issue  of  the  testator's  four  sisters,  it  was  true,  were 
to  be  raised  between  more  than  two ;  but  it  was 
submitted,  that  there  were  in  the  will  itself  cirqiam- 
stances  of  plain  and  manifest  and  declared  ii^ntion 
to  rebut  the  presumption  against  raising  cross  re- 
mainders between  such  issue ;  and  that,  without 
raising  such  cross  remainders,  the  testator's  plain 
and  manifest  and  declared  intention  could  not  be 
carried  into  effect,  but  i^ould  be  defeated^  It  was 
the  plain  and  manifest  intention  of  the  testator, 
declared  by  his  will,  where  he  devised  his  estate 
over,  in  default  of  issue,  from  one  person,  or  clas^ 
of  persons,  to  |nother,  that  nothing  should  pass  over 
till  all  the  issue  of  the  former  person,  or  class  of 
persons,  became  totally  extinct ;  and  that  the  whole 
that  he  had  given  to  the  first,*  should  go  over  to  the 
succeeding  person,  or  class  of  persons,  together. 
That  which  was  given  and  devised,  both  to  the  first  Watson  r. 
and  the  last.  Was  stated  in  the  former  part  of  the  J^*®"*  ***••- 
will,  and  ran  through  all  the  devises ;  and  it  was 
'  '^  All  his  lands,  tenements^  and  hereditaments^  at  ' 
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Ma»eh !»,      **  Elhr  Hill,  and  aR  other  hU  neal  estate,  whatso* 
I.  /  J  "  ever  and  wheresoever:"  all  these  he  devised  first 

cAiBorcROM  to  his  niece/  Sarah  Ellison,  for  life;  and  after  the 
MisAiNDftRs.  determination  of  that  estate,  then  to  a  trustee  and 
his  heirs  during  her  life,  in  trast,  to  preserve  con^ 
tingent  remainders  ;  and  after  her  death,  to  her  first 
and  other  sons  successively  in  tail,  **  aiid  for  ddault 
'^  of  such  issue,  then  to  her  daughter  and  daughters, 
^*  and  the  heirs  of  their  bodies  lawftilly  issuing,  to 
'^  take  as  tenants  in  common;  and  for  default  of 
^*  such  issue,  then  to  the  issue  of  the  testator's  sisters 
^^  in  tail,  in  such  manner  as  he  had  limited  the 
^*  same  to  his  niece,  Sarah  Ellison's  issue ;  and  for 
**  default  of  such  issue,  to  remain  to  his  own  right 
**  heirs  for  ever.**  Now  that  which  he  had  devised, 
first  to  his  niece,  Sarah  Ellison,  for  life,  which  was, 
'^  all  his  lands/  &c.  and  *'  all  his  real  estate,  whiit- 
^  soever  and  wheresoever,"  was  what  he  gave  over, 
after  her  death,  to  her  sons  successively  in  tail,  and 
to  her  daughters,  as  tenants  in  craimon,  in  tail ; 
and  when  those  estates  tail  were  spent,  and  not  be- 
fore, (that  was,  when  all  the  issue  of  all  her  daugh- 
ters were  extinct,  and  not  before j)  the  devise  over 
to  the  issue  of  his  sisters  took  place ;  and  when  that 
took  place,  it  was  a  devise  over  o^  what  was  first 
given ;  namely,  oi  all  the  lands,  &c.  and  all  the  real 
estate.  That  devise  over  of  all  the  lands,  &c.  and  all 
the  real  estate  could*  not  wholly  wait  taking  plaoe 
till  all  the  issue  of  all  the  daughters  of  the  testator^s 
niece  were  extinct,  without  raising  cross  remainders 
in  tail  between  those  daughters ;  nor  could  all  tiie 
lands  and  real  estate  go  over  at  the  same  time,  and 
on  the  same  events  together,  without,  in  Uke  man-- 
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D(Br^  raising  crois  remainders  in  tail  between  those  March  15, 
daughters^  as  nothing  was  given  over  to  the  issue  rf  ^^^^'  _m 
the  testator*s  sisters,  until  de&ult  of  all  the  issue  of  casbokcross 
his  niece ;  and  as  on  that  event,  and  not  before,  all  ****^^*'**^** 
his  lands,  &c.  and  all  his  real  estate,  were  then 
given  over  tc^ether ;  and  as  that  devise  over  could 
not  entirely  wait  to  take  .effect  till  that  event,  and 
then  take  effect  altogether,  without  raising  cross 
remainders  in  tail  between  the  daughters  of  the 
testator's  niece,  so  the  devise  over  in  de&ult  of  issue 
of  the  testator^s  listers  could  not  entirely  wait  to 
take  effect  until  that  event,  and  then  take  efiect 
according  to  the  will,  without  raising  cross  re- 
mainders in  tail  between  the  respective  issues  of 
those  sisters.  For  all  the  testator's  lands,  &c.  and 
all  his  real  estate,  could  not  entirely  wait  until  that 
<K'ent  to  go  over,  and  then  go  over  altogether,  w> 
cording  to  the  will,  to  the  testator's  right  hcirs^ 
without  raising  cross  remainders  in  tail  between 
those  issues;  and  unless  such  cross  remainders 
werej*aised,  part  of  the  testator's  lands,  &c.  and 
real  estate,  would  go  over  to  the  testator's  right 
heirs  on  the  death  of  any  one  or  more  of  his  sistens 
without  issue,  though  the  issue. of  his  other  sisters 
were  still  living ;  whereas,  by  the  will,  the  testa* 
tor's  right  heirs  were  not  to  take  until  the  extinc- 
tion  of  all  the  issue  of  all  the  sisters ;  and  whereas, 
on  the  event  happening  on  which  the  testator^s  right 
heirs  were  to  take,  when  they  took  at  all,  they 
were  to  take  the  whole;  the  raising  of  cross  re- 
mainders in  tail  between  the  respective  issues  of  the 
testator's  sisters  was  essential,  therefore,  in  order  to 
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March  15,  cany  the  testator's  intention  into  eflfect^  and  to  pre- 
\^^^'         J  vent  it  being  defeated. 

cASEOFCRoss  ^d,  ThatCFOss  remainders  would  be  raised  where 
w^^k'^h**]  they  were  essential  to  carry  the  testator's  intention 
foid,CowpU3i.  into  effect,  and  to  prevent  it  from  b^ing  defeated; 
Minificfd^  and  that  the  above  reasoning  was  correct  (as  to  the 
Conrp.  707.  constructlon  of  the  above  will,  with  respect  to  the 
Pyc,4T.  R.  intention  of  the  testator ;  and  as  to  the  rules  of  law 
Wttsony  ^^  respect  to  raising  contingent  remainders,  to 
Foxon,8£ast.  prevent  that  intention  from  being  defeated,  and  to 
Doe  V.  Bur-  Carry  it  into  effect)  was  fully  established  by  many 
Sl'cn!)^''    late  decisions. 

Wiid*t  caie,         3d,  Whether  cross  remainders  were  to  be  raised 
6Cj.  16  b.      Q|.  jjQt  between  the  issue  of  the  testator's  sisters ;  yet 
2Vernoii,54d.  the  lessors  of  the  Defendant  m  error  were  entitled 
4T.R.i^!*  ^  ^^  whole  of  tile  premises  in  dispute,  on  the 
Litt.s.«s3,    ground,  that  under  the  devise  to  such  issue  a  joint 
Co.iitti84,a.  estate  for  life  passed  to  all  the  children  of  those 
sisters,  as  joint  tenants  4  to  which  joint  estate  for 
life,  in  all  the  testator's  real  estate,  thci  lessors  of 
the  defendant  in  error,  as  survivors,  were  still  en- 
titled, with  several  inheritances  in   ren^inder  to 
them  respectively  in  tail.  {Vide  6  East.  628.) 

Ordered  and  adjudged.  That  the  judgment  of 
the  Court  of  King's  Bench  be  affirmed. 

Agents  for  Plaintiff  in  em>r,  Clayton,  Scoir/and  Bi^amirx* 
Agent  forDe&ndant  in  error,  Gilsy. 
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SCOTLAND. 

APPEAL  Flt6M  THE   COURT  OF  SESSION. 

Duke  of  Hamilton  and  others — Appellants. 
Rev.  J.  ScoTT^  D.  D.-^Respondent. 

Manse  of  Strathaven  repaired  in  1786— declared  sufficient  July  13,181S. 
in   1790,    Further  repairs  demanded,  and   resisted   on    ^*— i*v-^*^ 
ground  that  the  manse  had  been  declar^yre^  in  1 790. '  De-  icajtsii . 
cided  by  the  Court  of  Sosioo,  that  the  manse  had  not  beea 
declaredyr^e  in  terms  of  law.    Affirmed  on  appeal. 


X^HIS  was  a  question  as  to  the  repairs  of  a  manse. 
Whether  the  expense  ought,  under  the  eircuni- 
stances,  to  be  defrayed  by  the  minister  or  the 
heritors  ? 

The  Act  1663,  cap.  21,  contains  the  following 
dause : 

'^  And  because,  notwithstanding  of  divers  Ac^ts  of  AetiGGs.cap. 
*'  Parliament  made  of  before,  divers  ministers  are  ^^* 
'^  not  yet  sufficiently  provided  with  manses  and 
^^  glebes,  and  others  do  not  get  their  manses  free  at 
**  their  entry :  therefore  our  Sovereign  Lord,  with 
^'  advice  foresaid,  statutes  and  ordains,  that  where 
"  competent  manses  are  not  already  built,  the  he*- 
"  ritors  of  the  parish,  at  the  sight  of  the  Bishop  of 
'^  the  diocese,  or  such  ministers  as  be  shall  appoint, 
^^  with  two  OP  three  of  the  most  knowing  and  dis- 
^*  creet  men  of  the  parish,  build  competent  manses 
^'  to  the  ministers^  the  expenses  thereof  not  exceed* 
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^*iug  1000/.  and  not  being  beneath  500  merles; 
^^  and  where  competent  manses  are  already  built^ 
*'  ordains  the  heritors  of  the  parish  to  relieve  the 
*^  minister  and  his  executors  of  all  costs,  charges, 
^^  and  expenses.  For  fepairiti^  the  foresaid  manses ; 
^'  declaring  hereby y  that  the  manses  being  once  built 
*^  and  repaired^  and  the  building  and  repairing  so- 
•'  tisjied  and  paid  by  the  heritors  in  manner  afore" 
"  saidy  the  said  manses  shall  thereafter  be  upholden 
^*  by  the  incumbent  fnivdsters  during  their  possession j 
^'  and  by  the  heritors  in  iime  of  vacancy,  cut  of  the 
**  readiest  of  the  Vacant  stipends.^ 

The  Respondent  became  minister  of  the  parish  of 
Strathraven  in  178^9  and,  in  1786,  applied  for  re- 
pairs, which,  to  a  certain  extent,  were  granted.  In 
1790,  upon  application  by  so^ie  of  the  heritors  to 
the  presbytery,  tradesmen  were  appointed  to  ex- 
amine  how  the  money  which  bad  been  committed 
to  the  management  of  the  Respondent  had  been 
expended.  The  tradesmen  reported  that  the  Re- 
spondent had  '^  not  followed  the  scheme  of  repairs 
'^  that  was  laid  down  in  the  regulations,  but  has 
^^  finished  them  in  a  more  elegant  and  better  manr 
*•  ner  ;**  and  they  reported  that  it  was  necessary  he 
should  stitl  do  soYne  kmall  things  in  order  to  put  die 
manse  into  repair.  The  presbytery  then  pronounced 
a  decree  in  these  terms : — ^^  Find  the  manse  of  this 
^^  parish,  and  its  offices,  are  sufficient,  when  those 
^'  deficiencies  specified  in  the  teport  are  executed ; 
"  and  the  presbytery  appoint  Mr.  Scott  to  have 
^'  said  deficiencies  executed  against  Whitsunday 
*'  next,  and  that  the  expense  of  tiie  same  ahi^  %e 
"  entirely  on  Mr.  Scott." 
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.   A  fiartlier  demand  was  made. in  17909  and  the  July  13,1813. 
Brfsbytery  gave  a  decree  for  a  small  sum  (34/.  I2s.)    ^-"^^v— ^ 
The  herito^s  resisted  this,  on  the  ground,  that  the  ^^^^    '^  * 
xngx&se  having  been  already  repaired,  and  declared  1798.  Further 
mfficUnty  the  Respondent  was  not  entitled  to  ask  dTby^presby- 
any  additional  repairs  during  his  incumbency.    The  *7seM\>^^"'' 
cause  having  qoif^  before  Lord  Glenlee,  as  Ordi- 
nary, his  Lordship  reported  it  to  the  Court  upaa 
informations.     The  Court  were  of  opinion,  that  the 
previous  repairs  could  not  preclude  the  Respondent 
from  an  additional  claim  of  repairs,  in  so  far  as  they 
were   necessary  and  just ;  and  they  remitted  the 
oause  to  the  Lord  Ordinary,  to  hear  parties  further 
upon  the  aipount  of  the  repairs  required. 

The  cause  having  come  again  to  be  considered  by 
Lord  jGrlenlee,  bis  Lordship  was  of  opinion,  that  a 
.considerable  portion  of  the  repairs  decreed  by  the 
Presbytery  should  be  allowed ;  and  they  were  sus- 
tauied  accordingly  by  the  following  interlocutor : — 
''  The  Lord  Ordinary  having  considered  the  interlo-  Feb.S7>i79S* 
^'  cutor  of  the  Lords  of  the  7  th  February  current,  and 
^^  resumed  consideration  of  the  process  in  as  far  as  re- 
*'  mitted  to  him,  Jinds  the  articles  of  repairs  on  tlit  ^ 

*'  fnans€9  decerned  for  by  the  decreet  of  P^^eshytery 
*'  under  suspension^  which  fall  to  be  considered  as  not 
"  prwidedfor  when  theformer  decreet  of  the  Presby* 
^^  tery  in  17QO  was  pronounced,  are  articles  second 
"  .of  the  estimate  decerned  for  by  the  Presbytery, 
^^  being  rones  for  the  two  sides  of  the  manse ; 
'^  article  6th,  for  building  and  roofing  a  cart-house ; 
'^article  11th,  for  paving  the  milk-house;  article 
**  12th,  fpr  shelves  in  ditto;  article  13th,  for  one 
<<  coat  of  plaster  on  the  walls  thereof;  article  14th^ 
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for  lathing  and  plastering  the  ceiling  of  the  manse 

garret ;  and  article  1 5  th,  for  an  open  sivcr  at  the 
*'  back  of  the  manse :  finds  the  Utters  orderly  pro* 
*'  ceeded  in  as  Jar  as  concerns  the  articles  afore^ 
'^  said ;  but  quod  ultra  of  the  repairs  on  the  manse^ 
'^  suspends  the  letters  simplicitery  and  decerns : 
'^  allows  a  decreet  in  the  terms  above-mentioned  to 
^^  go  out  and  be  extracted,  and  finds  the  suspenders 
^^  liable  in  the  expense  thereof;  but  finds  no  ex* 
^*  penses  of  process  due  to  either  party,  in  as  far  as 
«  concerns  the  matters  remitted  to  the  Ordinary.** 

The  heritors  stated,  that  the  Respondent  then 
rested  his  case  on  the  omissions  in  the  former  esti- 
mate and  award,  and  that  the  interlocutor  of  the 
Lord  Ordinary  proceeded  on  that  principle.  The 
heritors,  however,  acquiesced  in  that  decision. 

In  1803,  the  Respondent  applied  for  further  re- 
pairs ;  and,  after  the  usual  survey  and  estimate,  the 
presbytery  awarded  48/.  for  that  purpose ;  but  the 
heritors  having  intimated  that  they  would  resist 
payment,  the  matter  lay  over  till  1 8O9,  when  he 
applied  for  further  repairs,  and,  upon  survey  and 
estimate,  the  presbytery  awarded  95/.  in  addition 
to  the  former  sum  of  48/.  From  the  report  of  the 
surveyors,  the  repairs  appeared  to  be  certainly  ne- 
cessary, or  at  least  much  needed.  The  heritors 
brought  the  cause  before  the  Court  of  Session,  by 
bill  of  suspension  against  a  threatened  charge  for 
these  two  sums. 

The  bill  having  passed,  and  the  reasons  thereof 
having  come  to  be  discussed  before  Lord  Robertson, 
his  Lordship  pronounced  the  following  interlo- 
cutor :— **  The  Lord  Ordinary  having  heard  partiei* 


ON  AP1>EALS  and  writs  of  £RftOR.  QQf 

"procurators  on  the  grounds   of  the  charge  and  Julyis,  isiSi 
"  reasons  of  suspension,  finds  in  the  circumstances   ' ^'""■^. 

'  MANSlCS* 

*^  of  this  case,  that  the  manse  in  question  is  not  a  ty^eLojjor- 
^^  free  manse  in  terms  of  law,  and  therefore  re-  dinary. 
^^  pels  the  reasons  of  suspension  founded  on  that 
^*  alledgance ;  but,  before  farther  answer,  allows  the 
*^  suspender  to  give  in  special  objections  to  the 
*^  presbytery's  decree  charged  on,  and  that  against 
"  next  calling,**  And,  upon  advising  a  representa- 
tion for  the  heritors  with  answers  for  the  Respond* 
ent,  his « Lordship  adhered  to  his  former  inter* 
locutor. 

The  heritors  reclaimed  against  these  interlocutors 
to  the  second  division ;  but  the  interlocutors  of  the 
Lord  Ordinary  were  twice  unanimously  adhered  to : 
whereupon  the  heritors  appealed. 

The  Api^ellants  insisted  on  the  benefit  of  the  AppcaU 
statute  1663,  cap.  21,  which,  they  contended, 
clearly  enacted,  that  after  manses  had  been  put  in  • 
suflficient  repair,  they  should  be  upholden  by  the 
incumbent  ministers.  The  presbytery  had,  in  1790, 
solemnly  declared  the  Respondent's  manse  suffi- 
cient ;  and  the  words  sufficient  manse,  legal  manse, 
Jree  manse,  were  used  by  the  writers  synonimously: 
(and  they  referred  to  Sir  G.  Mackenzie — ^Forbes  on 
Church  Lands — ^Bankton's  Inst.  vol.  2.  p.  47.  s.  21. 
— Erskine,  422. — Kilkerran,  (voc.  Manse,)  342.)— 
The  Botriphney  case,  relied  on  by  the  Respondent, 
was  one  of  very  special  circumstances,  no  way  re- 
sembling  the  present.  In  that  case,  there  was  no 
declaration  of  sufficiency  by  the  presbytery,  no  in- 
spection by  the  appointment  of  the  presbytery  of 
the  manse  which  was  built,  no  plan  of  it  approved 
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Jul/ 18^1815.  by  the  pr^bytery,  no  order  for  its  being  built^  and 
DO  application  for  such  order. 

On  the  part  of  the  Respondent^  it  was  con* 
tendedi*^— 

lst|  That  the  proceedings  in  l^go  did  notim* 
port  that  his  manse  Was  declftredyr^,  and  that  th« 
declaration  meant  no  more  than  that  the  repairs 
were  suffideAtly  executed;  but  that,  ia  order  to 
have  a  manse  deolared^ror,  the  words  tfrust  be  in* 
ttodnoed  as  vtrha  wkmniu;  (aad  for  the  ftiode^ 
Erskine,  42^  was  referred  to;)  thtt  the» proceed- 
ings before  the  presbytery  in  1796,  and  those  be^ 
^  lore  the  Court  of  Session  in  1707  «nd  1798)  proved 
decisively  that  the  declaration  in  1790  was  not  con*- 
sidered  as  conclusive^  otherwise  the  further  rqiaim 
would  not  have  been  decreed  by  the  presbyt^^ 
ii<>r  Would  their  sentence  have  been  c(»firmed  by 
the  Court  of  Seission,  whose  judgment  had  not  been 
appealed  frotn^  and  therefore  this  point  was  $X£jU^ 

id,  That|  though  the  manse  had  been  declared 

fyte  in   1790,   it  would  not  have .  protected   the 

heritors  against  those  repairs  which  became  ae- 

<x!8B9iry  by  the  natural  decay  of  the  buildings  as  the 

ckrgy  <^f  Scotland  were  miere  life-renters  of  their 

benefices^  and  the  law  in  regard  to  life-renters  was 

Ersktne,  b.  2.  expressly  applied  by  JBrsktne  to  their  situation  as 

b. «.  v.  iST     connected  with  their  manses  :  that  the  Aet  of  l663, 

*-^*  cap*  ftl,  was  framed  in  tiie  times  of  episcopacy, 

when  many  of  the  clergy  were  proper  beneficiaries^ 

and  when  the  Act  of  16 12  was  in  force,  which  entitled 

tlie  executors  of  a  beneficed  person  who  had  ra- 

.paired  his  manse  to  claim  a  portioii  of  the  expense 
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from  his  inmediate  successor  ;  that  it  was  doubtful  Jaty  i8»iiie. 
whether  it  was  ever  meant  by  the  act  that  the  in-  ' — '^^'^-^. 

ICAXBM 

cumbents  should  rebuild  and  repair  their  manses 
when  they  became  uninhabitable  by  natural  decay ; 
that  Mackenzie,  who  was  contemporary  with  the  • 
Act  of  1663,  stated^  that  manses  were  to  be  built 
or  repaired  (by  the  heritors)  when  they  were  xmsted 
casufortuito;  and,  at  any  rate,  that  the  construc- 
tion contended  for  by  the  Respondent  had  now 
been  established,  that  the  general  point  of  law  had 
a  few  years  ago  received  a  full  discussion  in  the  case 
of  the  minister  of  Botriphney,  which  very  much 
resembled  the  present.  That  case  was  stated  as 
follows : — 

^^  When  the  minister  was  inducted  to  this  parish.  Case  of  tht 
'*  he  received  a  manse  entirely  new ;  and  some  SiSripluwy. 
*'  proceedings  took  j^Iace  before  the  presbytery, 
**  which  were  held  to  import  that  the  manse  was 
*^  declared  free.  At  the  distance  of  thirty  years, 
^^  the  manse  became  uninhabitable,  and  the  m\- 
*'  nister  applied  to  the  presbytery  for  having  it  re- 
**  built  or  repaired.  The  presbytery  issued  their 
*'  decree  for  120/*  sterling  of  necessary  repairs, 
**  The  heritors  brought  the  cause  to  the  Court  of 
^'  Session  by  suspension,  and  pleaded,  that  -  the 
'^  manse  having  been  declared  free  in  the  minister's 
*^  time,  he  was  bound  to  uphold  it  during  his  in^ 
'*  cumbcncy.  The  minister  answered,  1st,  That 
'*  the  manse  had  never  been  properly  declared  a 
'^  free  manse  by  the  presbytery.  2d,  Although  it 
*'  had  been  declared  free,  that  this  did  not  prevent 
^  him  from  asking  for  those  repairs  which  becama 
^^  necessary  by  the  natural  decay  of  the  building. 
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Jaly  13, 1818.       ^  The  Lord  Ordinary  found  that  the  proceedings 

^^— *v— -^   ^^  before  the  presbytery  did  not  import  that  the 

Ma  14  1805   *^  ^*^*®  ^^^  ^^^^  declared  free  and  separatim, 

Julys/isfefi.   **  *  found,  that  although  the  manse  had  been  de- 

^^  *  clared  fip^e  debita  opera^  the  present  condition 

^^ '  of  the  manse  and  offices,  as  ascertained  by  the 

*•  ^  presbytery,  is  such  as  ought,  especially  after  the 

^f  ^  lapse  of  so  many  years,  to  subject  the  heritors  in 

^^  *  reasonable  repairs?    To  this  interlocutor  of  the 

^^*Lord  Ordinary  the  Court  adhered,  upon  advising 

^^  a  petition  and  answers. 

July  3, 1805.        ^<  Against  the  judgments  of  the  Lord  Ordinary, 

^^  and  of  the  Court  of  Session,  the  heritors  ap- 

"  pealed ;  but   when   the  cause  was   about  to  be 

^'  heard,  the  heritors  withdrew  their  appeal,  and  the 

^^  judgments  became  final/* 


Messrs.  Brougham  and  Mackenzie  for  Appel- 
lants ;  Sir  S.  Romilly  and  Mr.  Thomson  for  Re- 
spondent. 


Observaiiont 
and  Judg- 
ment. 


Case  rests  on 
Its  own  pecu- 
liar circam« 
stances. 


Lord  Eldon  (Chancellor.)  This  case  had  been 
six  years  depending  in  their  Lordships*  House,  and 
had  been  represented  as  one  of  general  importance 
to  the  heritors  of  Scotland.  But  it  did  not  appear 
to  him  that  this  representation  was  well  founded. 
The  case  did  not  necessarily  involve  any  important 
general  question  of  law  as  between  the  heritors  and 
clergy  of  Scotland/  but  rested  entirely  on  its  own 
peculiar  circumstances^ 

Much  had  been  said  by  the  parties  on  both  sides 
respecting  the  litigious  disposition  of  each  other. 
But  with  that  their  Lordships  had  nothing  to  do. 
% 
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It  was  their  duty,  when  a  question  was  brought  be-  July  is*  isis. 
fore  them*  to  decide  upon  it  according  to  law,  with-  ''^"v— ^ 

o  '  MAKSE8 

out  regard  to  the  motives  by  which  the  parties 
might  be  actuated  in  bringing  it  under  their  consi- 
deration. 

This  was  a  case  in  which  all  further  litigation 
might  easily  be  prevented.     If  Doctor  Scott  had  a 
fret  manse,  there  could  be  no  dispute  about  repairs, 
as  the  heritors  could  only  be  called  upon  for  those 
repairs  which  were  rendered  necessary  by  the  waste 
of  time.     If,  on  the  other  hand,  there  had  been  no 
judgment  that  this  was  ^frte  manse,  it  was  compe-  Heritors 
tent  for  the  heritors  to  do  the  proper  repairs,  and  JllJ^^J^^^^^^^ 
then  to  procure  a  declaration  that  this  was  a  frtt  «"<*  **>«"  P«^ 
mansCf  and  thus  to  secure  themselves  from  any  ration  that  this 
obUgation  to  repair  in  future  during  the  incum-  J^'^; 
bency  of  Doctor  Scott 

The  real  question,  under  the  circumstances  of 
this  case,  was  this.  Whether  the  heritors  were 
liable  to  do  such  repairs^  or  to  any  part  of  them,  as 
were  now  claimed  by  Doctor  Scott  ?  The  Lord 
Ordinary  had  pronounced  two  interlocutors  in  fa- 
vour of  Doctor  Scott  upon  this  question.  The 
Court  likewise  pronounced  two  interlocut(5rs  una- 
nimously in  favour  of  Doctor  Scott ;  and  unless  he 
very  much  misconceived  the  proceeding  of  1 796, 
1797^  and  1798^  that  too  bore  a  judicial  character 
in  &vour  of  Doctor  Scott. 

The  Act  of  1663,  cap.  21,'  from  which  it  ap- 
peared that  the  ministers  had  met  with  some  difE- 
culty  in  procuring  their  stipends,  such  as  minis- 
ters met  with  in  other  places,  recited — (vide  ante^) 
The  statutes  1563,  cap.  72,  1572^  cap,  48^  and 
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July  13, 1813.  1592,  cap.  116,  contained  a  variety  of  provisibiii 
for  securing  to  the  parochial  clergy  sufficient^ 
cdmmodhits,  and  rtasonable  manses  and  glebes; 
but  these  words  were  used  as  applicable  to  the  aize 
of  the  house  and  acres^  and  not  to  the  quality  of 
the  house  as  to  repairs.  He  found  nothing  in  them 
on  the  subject  of  repairs. 

Meanins  of         He  agreed  that  the  legislature  meant,  by  the  Act  of 

ill  Acf  fer  ^^^^»  ***  ^^^**  *®  manses  should  have  been  bta^nfe 
cap.  21,  was,    built  or  repaired,  the  burthen  of  upholding:  them 

that  manses  *  ,.  tii»i 

should  bettp-  should  rcst  ou  the  ministers.  But  it  had  notbeeti 
cumbente  ***"  ^^  construed ;  and  when  a  different  construction  had 
j*'hen  once  been  for  SO  long  a  time  put  upon  it,  and  acted 
cd;  but  the  upon,  especially  considering  the  eifect  of  desuetude, 
tniXyZnf^''  as  connected  with  the  Scotch  Acts,  they  wert  not 
strued,  and      now  to  go  back  nearly  two  centuries  to  give  it  & 

construction  ^        ^.  «,,  '      .  ^    *  •^  1      t   1 

now  the  law.  new  construction.  The  statute  as  it  had  been  cofN 
Btrued  was  noW  to  be  taken  as  the  law.  Th*  heritors 
might  relieve  themselves.  The  mode  of  doing  it  Wak 
by  ordering  a  new  manse  to  be  built  if  necessary,  tft 
the  existing  manse  to  be  repaired  in  such  a  man- 
ner as  entitled  theih  to  calU  for  that  species  of  d^ 
claration  which  discharged  them ;  not  merely  <i  de- 
claration that  the  manse  was  for  the  time  sufficient, 
but  a  declaration  that  it  Vizsfree  in  this  sense,  that 
they  Were  liable  for  no  future  ordinary  repaift 
during  the  incumbency.  It  was  then  insisted  that 
the  manse  had  been  pronounced  /ree  in  1790  by 
the  decree  of  the  presbytery,  <*  Finding  that  the 
"  manse  of  the  parish  and  its  offices  were  sufficient.^ 
But  if  the  proceeding  of  1796  could  not  be  consi- 
dered as  res  judicata,  it  was  impossible  to  look  at  it 
without  taking  it  as  evidence  that  the  presbytery 
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itself  did  not  consider  the  manse  as  having  been  Julyis.isu, 
declared  legally  free.    These  proceedings,  under 
the  circumstances,  he  could  not  help  considering  as 
an  additional  judgment  in  lavour  of  Doctor  Scott. 

He  did  not  rely  on  the  Botriphney  case;  but 
there  it  was  clear  that  the  manse  was  held  not  to  be 
a  free  one,  and  that  the  repairs  were  decreed. 

If,  then,  it  was  proper  that  the  judgment  of  ihe 
Court  of  Session  should  be  afllmned,  the  question 
arose  as  to  the  matter  of  costs.  This  was  a  case  in* 
vdving  no  general  doctrine,  but  resting  upon  its 
own  particular  circumstances.  The  proceedings  oa 
both  sides  had  probably  been  carried  on  at  a  graater 
i^xpense  than  would  uphold  competent  manses  for 
two  or  three  of  the  clergy  of  the  kirk  of  Scotland  ; 
and  if  it  appeared  that  through  all  this  course  of  li- 
tigation, the  judgments  had  been  uniformly  in  &- 
vour  of  Doctor  Scott,  although  it  might  be  per- 
fectly fair  in  the  heritors  to  take  the  opinion  of  their 
Lordships,  it  was  abo  fitting  that  they  should  pay 
for  the  experiment. 

Interlocutors  of  the  Court  of  Session  affirmed^ 
with  150/.  costs. 

Agent  for  Appellants,     CnALwa. 

Agents  for  Respondent,  SromswoofDB  and  BoBBftiwir. 
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IRELAND. 
APPEAL  FROM  THE  COURT  OF  EXCHEQUER  CHAMBER. 

ToMKiss^^Plaintiff  in  error. 
Attorney-General — Defendant  in  error. 

June  14^16,    Upon  an  iDfomaation  against  the  Master  of  an  Americaa 

1819.  vessel  on  48  Geo.  3^  cap.  5f>,  sect  11,  to  recover  penalties 

^^^^^y  --^       ihcurred  under  that  statute.    Copy  of  entry  in. a  Custom- 

BvxoBvci.  House  book  offered  to  be  given  in  evidence.    Objected, 

that  the  original  ought  to  have  been  produced.    C&axt  df, 

King's  Bench  decidtt'that  copy  ought  not  to  have  been  re* 

ceived,  but  this  reversed  by  Court  of  Exchequer  Chamber. 

House  of  Lords  decides,  that,  under  the  circumstances  of 

the  particular  case,  the  copy  might  be  read,  and  judgment 

of  Court  of  Exchequer  Chamber  was  affirmed. 

InformatioD,  AN  information,  ex  officio^  was  filed  iii  the  Court 
Mjlnsfpiain-  of  King's  Bench,  in  Ireland,  hy  his  Majesty's  At- 
fiW^Hiir',  to™ey  General  there,  as  of  Hilary  Term,  in  the 
48th  King,  u>  48th  year  of  his  IVAyesty's  reign,  against  the  Ap 
UaTiiKomd'  pellant,  who  was  the  Master  of  an  American  ship 
"»^*V^?«^-  called  the  Charles  Carter,  of  Norfolk,   of  four 

lute  of  48a  i      i  i  i  •       •  j 

Geo. 3.  hundred  tons  burthen,  to  recover  penalties  incurred 

under  the  statute  43d  Geo.  3,  cap.  56,  sect.  11,  by 
having  on  board  his  said  ship  more  persons  than 
the  number  allowed  by  that  statute,  which  enacts, 
^^  That  it  shall  not  be  lawful  for  any  Master  or 
*'  other  person  taking  or  having  the  charge  or  com- 
*^  mand  of  any  ship  or  vessel,  other  than  a  British 
^^  ship  or  vessel,  owned,  navigated,  and  registered 
'^  according  to  law,  clearing  out  from  any  port  or 
^'  place  in  the.  United  Kingdom  aforesaid,  from  and 
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♦^  after  the  said  1st  day  of  July,  1803,  to  have  or  June  i4— 16, 

"  take  on  board  a  greater  number  of  persons,  in-  ^     '         j 

^^  eluding  the  crew,  than  in  the  proportion  of  one  evidbncb. 

^^  person  for  every  five  tons  of  the  burthen  of  such 

^*  ship  or   vessel ;  and  every   such   ship  or  vessel 

^^  shall  be  deemed  and  taken  to  be  of  such  tonnage 

^*  or  burthen  as  shall  be  ascertained  by  the  oath  of 

"  the  Master  or  other  person  having  or  taking  the 

"  charge  or  command  thereof,  taken  before  the  Col- 

"  lector,  or  other  chief  officer  of  the  Customs,  at 

"  the  port  from  whence  such  ship  or  vessel  shall 

^^  be  cleared  out ;  which  oath  the  said  Collector  or 

**  chief  officer  is  hereby  authorised  and  required  to 

^^  administer ;  and  it  shall  and  maybe  lawfuLfor 

^^  such  Collector  or  chief  officer  to  muster  the  pas- 

'^  sengers  and  crew,  and  to  search  and  inspect  every 

^^  such  ship  or  vessel,  and  if  more  persons  shall  he 

^^  found  on  board  than  the  proportion  herein  al- 

^^  lowed,   every  such  Master  or  other   person,  as 

^^  aforesaid,  shall  forfeit  and  pay  the  sum  of  fifty 

^^  pounds  for  every  person  so  taken  on  board  be-    ' 

''  yond  the  proportion  herein  allowed ;  one  moiety 

*^  whereof  shall  go  to  His  Majesty,  his  heirs  or  suc- 

^^  cessors,.  and  the  other  half  to  such  Collector  or 

^^  other  officer  aforesaid,  who  is  hereby  empowered 

^^  to  seize  and  detain  such  ship  or  vessel,  until  such 

^'  penalties  shall  be  paid/' 

The  information  stated  that  John  Tomkins,  Infjrmation. 
having  the  command  of  the  said  ship,  which  was 
clearing  out  of  the  port  of  Newry,  on  the  6th  July, 
1 806,  had  and  took  on  board  forty-two  persons 
more  than  in  the  proportion  of  one  person  for  every 
five  tons  of  the  burthen  of  said  ship,  whereby  he 
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Jone  i4«-i0,  forfeited  fifty  pounds  for  each  person  so  taken  on 

\  ^*'         J   board,  beyond  that  proportion,  amonnting  in  the 

mTu>E»cB.      whole  to  the  sum  of  2,100/.     And  the  information 

concluded   in  these  words :— **  Whereby  His  Ma- 

•*  jesty'?  Attorney  General,  on  behalf  of  his  said 

•*  Majesty,  prayeth  the  consideration  of  this  Court 

**  in  the  premises,  and  that  the  said  sum  of  two 

^  thousand  and  one  hundred  pounds  so  forfeited  by 

'*  the  said  John  Tomkins  may  be  adjudged  to  his 

^'said  Majesty^  and   that  the  said  John  Tomkins 

'  "  may  appear  here  in  Court  to  answer  concerning 

*'  the  ofience  aforesaid^  and  concerning  the  said  sum 

"  of  money.*' 

•    The  Plaintiff  in  error  pleaded  the  general  issue, 
Tfid.  isos.    and  the  trial  took  place  at  Downpatrick,  at  the 
Spring  Assizes^  1808,  when  the  following  evidence 
wa^  given  for  the  Crown :— - 

"  That  the  Plaintiff  in  error  was  Master  or  Captain 
"  of  the  American  ship  called  the  Charles  Carter, 
"  lying  in  the  port  of  Newry,  in  the  summer  of  the 
**  year  I8O6 ;  and  that  the  said  plaintiff  in  error,  to 
**  clear  out  the  said  ship  from  the  said  port  of  Newry 
**  for  Norfolk  and  Baltimore  in  America,  applied  to 
•*  Robert  Cosgrave,  Esq.  Comptroller  of  the  said  port 
*'  of  Newry,  the  l6th  day  of  June,  in  the  year  I8O6, 
**  and  delivered  to  the  said  Robert  Cosgrave  a  muster- 
**  roll,  containing  a  list  of  all  the  persons,  sailors  in- 
^  eluded,  who  intended  to  sail  on  board  the  said  ship 
*'  from  the  said  port  of  Newry  to  Norfolk  and  Balti- 
*'  more  in  America,  and  that  the  entire  number  of 
**  persons  in  the  said  muster-roll  amounted  to  forty- 
"  nine  persons.  That  afterwards,  on  the  3d  day  of  July, 
'^  in  the  same  year  ]  806^  the  Plaintiff  in  error  agitia 


Evidence  on 
the  pan  of 
dMClrowii. 
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^  applied  to  the  said  Robert  Cosgrave^  and  produced  June  14—16. 

^*  to  hifti  the  persons  who  he  said  intended  to  sail  on    ^,    '         y 

^^  board  the  said  ship  from  Newiy  to  the  said  ports  of  btiobvcb,    ^ 

^^  Norfolk  and.Baltimone,  amounting  to  forty-six  per* 

^'  sons  and  no  more ;  and  that  the  said  persons  were 

^^  examined  by  the  said  Robert  Cosgrave,  and  William 

^^  Moore,  a  justice  of  peace,  on  board  the  said  shipi 

^'  and  were  duly  certified  by  them.     That  the  Plains 

^^  tiffin  error  swore  before  the  said  Robert  Cosgrave^ 

^'  that  the  said  ship  was  of  the  burthen  of  four  hun* 

'^  dred  tons ;  and  that  after  delivering  in  the  said 

''  muster<-roll,  and  after  the  said  persons  were  so  mus- 

'^  tered  and  certified  at  the  request  of  the  Plaintiff  in 

^^  error,  he,  the  Plaintiff  in  error,  again  applied  to  tho 

^^  said  Robert  Cosgrave  to  clear  out  the  said  ship  for    . 

^^  the  said  voyage.     And  that  thereupon  he,  the  said 

'*  Robert  Cosgrave,  gave  the  certificate  of  the  dear- 

**  ance,  or  outvoice,  to  the  Plaintiff  in  error,  for  fbrty- 

'^  six  pei*sons  to  go  out  on  board  the  said  ship,  in- 

^^  eluding  sailors,  at  his  the  said  Plaintiff's  request,  ou 

^^  the  4th  day  of  July,  in  the  said  year  1806.  That  a 

'^  clearance  contains  the  ship's  name,  where  she  ia 

^^  bound  to,  the  place  she  belongs  to,  the  Master'a 

^^  name,  and  her  lading.  Tlutt  the  certificate  of  clear- 

*^  ance  then  delivered  to  the  Plaintiff  in  error  con- 

'^  tained  these  particulars.  No  notice  to  produce  such 

•*  certificate   was    served  on  tlic  Plaintiff  in  error. 

*'  That  the  particulars  of  every  clearance  are  first 

^^  taken  from  the  Master,  and  are  always  entered  in 

^'  a  book  at  the  Custom-House,  for  tlie  purpose  of 

^^  making  such  entries,  which  are  signed  by  the  Mas* 

*^  ters  of  vessels  applying  for  clearances.     That  the 

4^  said  outvoice-book^  containing  such  entries^  waa 
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June  14— 16,   "  then  in  the  Custom-House  at  Newry ;  and  it  wad 
^^^^  J  *^  ^^^^  '^y  Robert  Cosgravc,  on  his  cross-examination, 

■yiDenci.  "  that  he  had  heard  that,  many  years  ago,  the 
^^  Custom-House  books  had  been  produced  on  a  re- 
*^  venue  trial  at  Down- Patrick.  And  the  said  Attor- 
"  ney-General  did  further  give  in  evidence  copies  of 
*^  entries  from  the  said  outvoice  or  clearing-book, 
**  which  were  proved  by  Robert  Cosgrave,  the  Comp- 
'^  troller  of  the  said  port  of  Newry,  to  be  true  copies 
"  in  his  hand-writing,  and  compared  by  him,  and  to 
*^  have  been  attested  by  the  Collector  of  the  said  port 
*^  of  Newry ;  which  entries  contained  the  ship's 
'*  name,  her  destination,  the  Master's  name,  the 
*^  port  she  belonged  to,  and  her  lading.  And  the 
'"  said  Robert  Cosgrave  swore,  that  the  certificate 
*^  of  the  clearance  delivered  to  the  Plaintiff  in 
^*  error  was  conformabU  to  the  said  entries,  and 
^^  that  the  said  entries  were  made  by  him,  the 
"**  said  Robert  Cosgrave,  in  his  own  hand-writing, 
*^  on  the  application  of  the  Plaintiff  in  error,  and 
^^  were  signed  by  the  Plaintiff  in  error.  And  the 
^*  Attorney-General  further  gave  in  evidence,  that 
'^^  the  Plaintiff  in  error,  after  obtaining  the  said 
^^  clearance,  sailed  in  the  said  ship  out  of  the  said 
■*^  port  of  Newry,  and  that  the  said  ship  was  on 
"  the  6th  day  of  July,  in  the  said  year  I8O6,  stop- 
**  ped  in  her  voyage,  and  detained  by  one  of  His 
**  Majesty's  cruisers  outside  of  the  said  port  of 
"  Newry,  having  then  on  board  one  hundred  and 
**  twenty-two  persons,  passengers  and  sailors,  whom 
'*^  the  Plaintiff  in  error  confessed  to  be  persons  who 
^*  were  taken  on  board  the  said  ship  by  him  at 
^*  Newry,  for  the  purpose  of  sailing  from  the  said 
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^^  port  of  Newry  to  the  said  ports  of  Norfolk  and  Jane  i4--t6* 
*^  Baltimore  in  America.'*  ,     '         ^ 

The  Counsel  for  the  Plaintiff  in  error  insisted  that  eviubkcb. 
no  legal  proof  had  been  given  of  the  ship  having  Proceedingt 
cleared  out  of  the  port  of  Newry ;  that  copies  of  the 
entries  in  the  Custom-House  books  ought  not  to  be 
received  in  evidence ;  but  that  the  originals  ought 
to  be  produced.  The  Judge  admitted  the  evidence, 
and  a  verdict  was  found,  for  the  Crown.  .  A  bill  of 
exceptions  was  tendered  and  signed,  and  the  ques* 
tion  was  aipied  in  the  Court  of  King's  Bench, 
which  ^ve  judgment  for  the  Plaintiff  in  error. 
This  judgment  was  afterwards  reversed  in  the  Ex- 
chequer Chamber  ;  whereupon  the  Plaintiff  in  error 
brought  his  writ  of  error  in  the  House  of  Lords. 

Messrs.  Scarlet  and  Richardson  (for  Plaintiff  in 
error.)  The  Custom-House  books  ought  to  have 
been  produced,  and  copies  of  the  entries  were  not 
admissible  evidence;  and  no  legal  evidence  was 
given  of  the  ship  having  cleared  out,  which  was  ne- 
cessary to  be  proved  in  order  to  ponvict  the  Plaintiff 
in  error. 

This  was  a  question  of  great  importance  as  to  the 
law  of  evidence,  (though  the  case  had  no  other 
merits,)  and  one  which  bad  very  much  divided  the 
Judges  both  here  and  in  Ireland.  The  fundamental 
principle  of  the  law  of  evidence  was,  however,  in 
£ivour  of  the  Plaintiff  in  error.  The  best  evidence 
that  the  nature  of  the  case  could  afford  ought  to  be 
produced,  and  the  question  was,  Whether  this  was 
a  case  within  the  exceptions  to  that  rule  ?  Records 
were  exceptedj  and  the  Courts,   upon  Jthe  9^x0^  46  Ed.  3. 
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j^at  i4*-*i€,  fftinck^,  extended  the  exception  to  docttmeato  of 

'«5'^'    -   ,  J  a  public  nature  which  it  would  be  daogerons  to  «• 

STI9BVCB.      move ;  and  mi  thie  principle^  copies  of  the  entnes 

in  the  Bank  and  East  India  transfer-^boeke  were  ad'^ 

LvnchT.        mitted  as  e!videoce;  and  a  number  of  caaeB  in  tibe 

153'.-- Mann  *  time  of  Holt,  and  succeeding  Judges  of  the  Court 

2^k^\5B  —  ^ King's  Bench,. had  been  decided  on  this  groood. 

Gery  v.  Hop-   Holt  said  that  the  Bank  books  were  by  Act  of  Par# 

85iVaDd  ^'    liament  the  titles  of  the  holders  of  stocks    This  was 

7  Mod.  199*     the  principle.     It  was  iniportant  that  these  beaks 

riiould  be'  always   in  some  secure  custody*    T^e 

principle  did  not  apply  to  Custom^House  books,  and 

the  originals  had  been  always  pvoduoed  in  practice 

here.    The  error  .in  Ireland  arose  fipom  their  not 

considering  the  diffeiient   meanings  of  the  words 

*  public  documents.*    The  principle  did  not  apply 

to  the  books  of  every  public  body.    The  transfer* 

i)ooks  of  the  Bank  and  East  India  Company  £>rmed 

the  titles  of  a  great  number  of  individuals.     Not  so 

the  Custom^House  books.   If  a  oopy  of  any  Custom«- 

House  book  entry  had  been  evidenoe,  it  would  have 

l>een  that  of  entries  in  the  ship  xegister^-book,  because 

the  titles  of  a  number  of  individuals  to  their  ships 

*were  there  concerned  ;  and  yet  that  bo<^  had  been 

always  produced   at  Guildhall   and   the    Assiies. 

The  argument  in  Ireland  had  turned  much  upon 

uth  and  15th  tlie  Irish   statute   14th  and   15th  Ch.  2,  cap.  9, 

(Idsh  Stat!)      which  directed  that  the  books  should  be  kept  at  the 

Custom-House;    but   there  was  no  magic  in  the 

word  k€^.    It  was  only  by  distortion  of  its  meaning 

that  it  was  held  to  be  necessary  that  the  books  should 

always  be  ^e^amei/ there.  There  could'benoreasoafor 

iKyt  producing  the  original  book,  as  these  booksjieed 
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ttot  bp  kept  contiBU0u$Iy.     One  bopjk  woul^  do.  as  June  14— 19» 
|r«ll  as  anothisr.    The  revenue  was  received,  and  ths  '^'^'         ^ 
book    might   be    laid    aside.     Every  tide-waiter's  bvideucb. 
books,  every  book  relating  to  tolls^  canala,  &c.  were 
public  documents,  if  t^e  arjgument  on  the  otb.er 
yide  was  well-founded. 

Another  grojojsd  was,  that  this  was  an  instruinent 
deriving  its  validity  from  the  signature  of  the  party, 
luad  there  was  no  e^cample  of  hand-writing  being 
proved  by  a  copy.  It  lyas  admitted  that  Co^grav^ 
{law  the  Master  sign  the  entry  ;  but.  if  the  originaji 
existed  in  circumstances  in  which  it  was  possible  tp 
have  it  produced,  it  ought  to  have  been  produced* 
hi  a  case  where  the  Crown  was  the  prosecutor,  it 
]WOu]d  he  dwgerotts  to  i^fu&e  the  original  when  the 
Cn>wn  had  the  co&trol  over  it,  and  could  easily 
pi:odi;ice  it. 

Another  ofagection  was,  that  the  clearance  ba4 
not  been  proved.  What  was  the  clearance  ?  The 
eertificfite,  or  cocket,  was  in  fact  the  clearance^ 
]So  xkot^QQ  had  been  given  to  the  Plaintiff  in  error 
to  produce  the  original,  and  they  were  not  there- 
fore in  a  situation  to  give  the  copy  in  evidence* 
{j^ut  at  any  rate  it  was  not  a  copy  of  the  clearance 
tWit^jch  they  produced  ;  but  a  copy  of  the  memoraa- 
iduQis  which  formed  the  ground  of  .the  cocket. 

There  \yere  objections  also  in  point  of  form,  of ' 
which  they  had  a  right  to  take  advantage*  ^s  tlfe^^ 
whole  had  been  brought  before  their  Lordships  oil 
•the  general  error.     The  objections  were  these  :-r  . 

1st,  The  information  did  not  state  the  ^carchin^ 
for,  and  finding  on  board,  the  illegal  number  yf 
persons. 

VOL.  I.  2  F 


Jintei^t— 10,   sAtis^tiott.    A  t^teftrahee  ttieAht  tiCi  vM»e  illati  that 

\^',^'      .    ,  the  t>fiicer  pefttiitted  the  Mastet-  »  deJMirt— ^iflt 

wvipfxcz.      him  his  fefze  dkceasity  br  ijuiistM;  ftnd  thift^  fket 

Cosgrnv^*^  evidertce  ^buM    have  proted,  though 

nr^ither  ot'iginal  rtbr  copy  had  been  Jprodiiced* 

Lord  Chttftcdtor.  Whe^e  there  WM  a  writteft 
iV*i+anti  thfe  proef  eottid  not  bte  by  paMle ;  thd  wtitv 
ti*h  ihrtiiii*eht»iAtrst  be  produi^ed. 

Mf^.  Alfb&ft.  Suppose  thfe  certificate  wei«  ftsdf 
tJtb  clekrance^  th^  bfficer  i^t  submittlsd)  vsA^ 
pTbvfe  it  by  patDle.  The  partictttaril  mtfce  fittt 
Vi^nte^j  but  only  the  fact  that  it  had  been  giveft. 
But  thfe  ienttids  were  the  clearsrtice ;  and  suppbsing 
they  required  the  sigttat^He  bf  the  Mnst^f^  the 
bflfcet  swoi^  positively  that  they  Were  signed,  and 
that  alone  i<?^s  viraht^d^  and  not  the  contents.  1^- 
^se,  however,  they  had  beelft  ymder  the  necessity 
<ff  ph)vittg  the  contents  of  the  entricfs  sig^ned  by  the 
Bfastrt-,  tfie  question  Would  come  found  fe  %hi9> 
frhether  the  copies,  with  rtie  evidehce  of  the  Masteir 
as  to  flie  signing,  wefe  not  srofficient  ?  and  npon  the 
reason  of  the  thing,  and  analogous  cases,  they  must 
be  held  to  be  sufficient* 

Mr.  Scarlet  (in  reply.)  Tlic  clearance  was  fte 
certificate  or  cocket — {quo  quietus  est ;)  and  Hale, 
in  tfis  l^reatise  dt  3^re  Maris,  said,  that  the 
cleaVdnce  ivas  the  same  as  the  sufferance :  it  began 
with  the  word  ^  suffer/  tlie  whole  of  the  Act  on 
Which'*theinfoi^nfaticb  wasibunded  pointed  to  this 
conclusion,  that  the  cocket  was  the  esseittial  do* 
ctimerit.  This  ought  to  have  been  produced ;  -but 
^        they  hkd  got  no  notice  to  that  effect.    Mr.  Abbott 
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«ftid  that  no  written  evidence  w^^  n^cess^iy ;  b^  4td  fx^  14-ti9« 

not  admit  that ;  but  suppose  it  wna  qo,  their  Lprd-  l^^'    ^  ^ 

afaipa  must  take  the  evidence  as  it  was  offered;  aiid  bt^^sji^* 

if  tbejr  struck  out  the  written  docunientB^  the  mse 

would  be  left  ^thout  any  e¥idenee  of  the  ekarance* 

Mr,  Abbott  slfU)  appeaned  to  Aink  the  jcertificate 

area  aometfaing  difiarant  from  the  peraiission ;  but^ 

at  all  «vantSy  if  the  alleged   peraiisfiion    ivaa   in 

writing,  it  ought  |o  be  podueed;  because,  instead 

of  a  permission  to  go,  the  paper  might  turn  out  to  be 

a  command  to  stay.    Thia  book  was  a  document  not 

of  a  public,  but  of  a  pivimbe  natuve ;  and  thereCbns 

nekher  the  reason  ^lor  the  cases  bad  any  application. 

It  derived  its  vabdity  £pom  the  aignatune,  and  the 

fattd-writing  ought  to  have  hejsn  proi^ed. 

L^rd  Chancellor.  If  the  book  was  «iot  ovidenoe 
of  the  clearance^  it  signified  notbing  whether  the 
book  or  a  oopy  were  ^odueed.  When  ha4  the 
ship  cleared  out  ? 

Mr.  JSc0rlet*  *Wfaen  the  Ifaater  obtained  the 
certificate* 

Lord  Chancellor.  Then  all  the  rest  signified 
fiOllring.  fihippose  fiotice  bad  been  given  to  pro- 
duce the  certificate,  and  it  had  not  been  produced  ; 
would  not  the  copy  of  it  then  he  evidence,  though 
this  book  had  never  existed  ? 

Mr.  Scarlet.  He  thought  it  would.  Though 
the  Master  had  done  every  thing,  if  he  did  not  get 
that  document,  (certificate,)  he  was  not  cleared. 
The  statute  meant  a  final  clearance,  as  there  al- 
ways remained  a  locus  penitentia,  by  returning  the 
men  from  on  board  before  the  final  clearance.    This 
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was  a  criminal  case,  and  the  Act  ought  to  be  con* 
strued  most  favourably,  for  the  accused.  He  did 
not  find  that  any  thing  had  been  said  on  the  other 
side  to  show  that  the  Plaintiff  in  error  was  not  at 
libejrty  to  object  to  the  form  of  the  record. 

Lord  Chancellor.  If  any  thing  turned  upon 
thatj  an  opportunity  would  be  given  them  to  argue 
it,  as  they  had  been  taken  unprepared.  The  House 
would  take  time  to  consider  this  question. 


July  18»  ISIS. 
Observations 
and  Jucl^« 
nieot. 


Under  tht 
particular  cir- 
cuit tiauces  of 
the  case,  copy 
W9*  pridence. 


Lord  Eldon  (Chancellor.)  The  objections  in 
point  of  fomi^  even  supposing  thiey  could  be  gone 
into,  did  not  appear  to  him  capable  of  being  sus- 
tained. The  question  then  was^  Whether  a  copy 
of  entries  in  a  certain  Irish  Custom-House  book 
ought  to  be  received  in  evidence  ?  Under  the  cir* 
cumstances  oj  this  particular  case^  he  thought  that 
a  copy  of  the  book  might  be  given  in  evidence. 

Ordered  and  adjudged,  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  he  affirmed.  . 


Agents  for  Plaintiff  in  error,      Paj^mbb,  Tohliksons,  and 

Thomson. 

Agents  for  Defendant  in  efror^  GoanoN  and  UivaTON. 
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SCOTLAND. 
APPEAL  FROM  THE  COURT  OF  SESSION* 

Thomson — Appellant: 

Thomson  and  other^^RespandentSB 

Lands  conveyed  to  one  in  Ufe-reni  for  his  Ufe-^eni  use  Dec.  14^  isie. 
aUenarly,  and  to  the  hein  of  his  txxly.    He  has  only  a   ^^— >v  ■■■^ 
life-rent  interest,  and  aot  the  fee;  and  cannot  sell  the  es*  Lin-RBiftT. 
tate,  nor  burthen  it  beyond  the  period  of  his  own  life. 


fVlLLIAM  Thomson,  of  North  Steelend^  father  Testamentary 
of  the  Appellant,  being  owner  of  a  small  estate  in  winum*"  ^^ 
the  county  of  Fife,  and  of  certain  houses  in  the  T^i^"' . 
town  of  Dunfermline,  made  a  settlement,  or  testa-  i784. 
.mentary  disposition,  whereby,  as  for  the  love  and 
affection  he  bore  to  the  Appellant,  his  only  lawfijL 
son,  and  to  his  daughters,  he  conveyed  his  lands 
of  North  Steelend,  with  the  pertinents,  in  the  fol- 
lowing terms :— "  To  and  in  &vour  of  the  said  Tho- 
*^  mas  Thomson,  my  son,  in  life-rent  for  his  life- 
^'  rent  use  allenarly^  and  to  his  heirs  whomsoever, 
'^  to  be  lawfully  procreated  of  his  body ;  whom 
'^  failing  him  and  his  heirs,  viz.  the  said  Thomas 
•'  Thomson*s  heirs,  arriving  at  majority  or  marriage, 
"  to  the  said  Kathenne  and  Elizabeth  Thomson, 
*^  my  daughters,  in  life-rent,  for  their  liferent  use 
^^  o^i/y,  and  to  their  children  procreated,  or  to  be 
^'  procreated,  equally  among  them  infoe^  heritably 
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Dec.  14,1818.  "  and  irredeemably .••  "  In  which  lands  I  bind  and 
^*— ^v-*^-^  <^  oblige  me,  my  heirs  and  successors,  to  infeft  and 
Ltrs-uKT.     ^^  ^^^^  ^j^^  ^^jj  Thomas  Thomson  in  life-rent,  and 

^^  the  child  or  children  to  be  lawfully  procreated  of 
'^  his  body,  equally,  whom  failing  as  aforesaid^  the 
^^  said  Katherine  and.Eli^abelh  Tbommii  in  life- 
^^  rent,  and  their  children  Equally  in  fee." 

The  settlement  contained  several  other  provisions^ 
but  not  material  to  tbs  point  in  issae. 
1785.  P«atli  WiHiam  Thomson,  the  fkther,  dted  in  17W,  tod 
and^'cUon'by  the  ApJ^ellant  was  subsequently  infeft  in  the  lands 
Appellant.  q{  North  Steelend.  The  Appellant  was  married^ 
but  had  no  children ;  and,  some  time  after  his  fa- 
ther's death,  brought  an  action  in  jthe  Court  of 
Session  against  hrs  srst6)*s,  the  sdlbstitutA  ih  the 
'disposition,  and  their  children,  coticludfng  thM 
!t  should  be  tobWd  and  declared,  « that  tfae/ee  dP 
»^  the  fciid  laAds  is  ih  him,  (the  Appelhtttt,)  kM  iStiik 
^^  be  has  a  full  and  undoubted  right  to  sell  and  diir- 
^  pose  of  the  Tands,  either  iR^r  oriefotts  or  gratuitdtil 
^^  causeis ;  to  cbntrkct  debt,  ind  bavAeti  the  esfartfe 
^"^  fherewTfh,  in  any  way,  and  to  any  exitent  hfe 
'*'  should  think  proper ;  and,  in  general,  to  ekercis^ 
^^  every  right  of  property  tionfipeteirt  to  an  ifnlitnite^ 
•^  proprietor :  and  the  same  befifig  so  fdtfitd  *artd  de- 
^*  clared,  that  tTie  said  KktheYinc  aVld  Ufiisabtth 
"  Irhomson,  and  their  chiltlren,  shduld  be  AclcemeA 
'^'  ^nd  ordained  to  desist  and  fc^dfe  from  tt'ot/bfing 
'^^  and  molesting  the  Appellant  fn  the  fe^e'fcise  of^is 
'*'  right  of  property,  'to  the  full  e^xtefntforesaid.** 

The  action  having  come  id  course  before  the  hte 
tord  justice  Clerlk,  (M'Qaeeh,)  »  Ordifiary,  the 
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defenders  pleaded,  Ihat  the  de^  beitig  conbeiVed  in  Dte.i4,idtk 
favour  of  the  pursuer,  (now  Appellant,)  ^br  hk  lift'-    ^'''^^^^l^^^^^ 
ttnt  tt*e  nlkndH^i  he  had  no  tither  right  than  that  ^"**"**' 
rf  A  Rft'Ttnttr ;  and  that  the  fee,  if  in  hiih,  was 
fiduciary  for  his  children  artd  the  substitiibes. 

Thfe  Lbrd  Ordinaryj  6n  the  l4th  Decetobef, 
\^Q%  pronounced  an  interlocutor  Mistaining  the  de^ 
fences;  and  to  this  he  aflcrwards  adhered,  upon 
representation  land  an^#ers.  TVo  reclaiming  peti- 
tions were  presented  by  the  Appellant  t»  the  whole 
Cburt,  whb  adhered  to  the  Lord  Ordinary's  judg- 
ment 

About  tlie  same  time  a  cjuestion  arose  ih  the  CascofNeti* 
feourt  of  'Session,  between  the  creditors  of  Lieute-  mUw  natw^ 
nant  ^x>hn  Newlands,  on  the  one  hand^  and  the  son 
oFthe  said  Lieutenant  NeWlands,  t)n  the  other,  eoti»* 
cerning  the  effect  of  a  deed  of  settlement  e^ectit5ed 
hf  Alexander  Newiantis,  in  terms  similar  to  those 
btfcurring  in  the  present  <?ase ;  for  by  that  tiecd 
Afexander  Newlands  t!isponed  his  estate  to  John 
N^ew^ands,  *his  son  (afterwards  Lieirtenant  New- 
landfe,)  "  "daring  all  the  days  of  his  Hfetime,  for  hh 
^'  Kfe-reftt  use  atten^rhf^  ^nd  to  the  heirs  to  be 
**  la'wfolly  procreated  of  his  body,  in  fee,**  &c. 
•  The  Ctourt  (Considered  t*ie  two  cases  t)f  Newhndi 
Hhd  Thofmson  as  depending  'on  the  Same  principle; 
lattd  therefore  they  ordered  iSfe  pailies  in  Iwth  to 
Jitfeadthe  point  at  issue  at  their  joint  expense^  whidh 
%8rs  acdc^dingly  done. 

'rtie  creditors  of  Lietrtenimt  Jdhn  Newlands  con- 
^etfded  that,  -by  cons'trartion  <X  law,  ^he  fee  of  the 
Estate  was  vested  in  ffhexr  debtor,  Lieiftenant  John 
f^ewknds^   and  therefore  insisted^   rn  an   action 
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pec.U/i8i«;  folT  [th^  purpose,  that  it  should  be  sold  for  their 
payments 

The  son  of  Lieutenant  John  Newlands^  on  the 

othi^r  hand^  maintained  that  his  father  was  a  bare 

life-renter ;  that  the  fee  belonged  to  him  the  son ; 

ai^d  that,  therefore,  the  estate^  so  £ar  as  concerned 

the  fee,  should  be  struck  out  of  the  action  of  sale  at 

the  instance  of  his  father^s  creditors. 

Intcrlocutorof      Xhc  Lords  of  Session^  in  that  case  of  Newlands, 

Sfssinn  incase  by  interlocutor,  of  date  7th  day  of  February,  1794, 

SmJ  Fd).  "  ordained  the  whole  heritable  subjects  there   in 

7#  ^794.         *'  question  to  be  struck  out  of  the  sale  of  the  estates 

.  5^  belonging  to  Lieutenant  Newlands^  in  so  far  as 

*^  concerns  the  fee  of  said  subjects,  and  decerned  5** 

and  to  that  judgment  the  Court  of  Session  adhered, 

after  advising  a  reclaiming  petition,  with  answers, 

on  the  gth  of  July,  1794. 

•Both  cases  were  carried  by  appeal  to  the  House 

April  s6,        of  Lords,  and  the.  judgment  in  the  case  of  New* 

^nds'  creditors  was  affirmed.    Thomson  withdrew 

Appeal.  Feb.   his  appeal,   but  entered  another  in    1806,  which 

^^^'  came  on  to  be  heard  this  day,  (Dec.  14,  1812.) 

Appellant's  It  was  Contended,  on  the  part  of  the  Appellant, 

mcnl  ^"'    that,  notwithstanding  the  conception  of  the  words 

used  by  the  testator  in  the  deed  under  consideration^ 

the  absolute  fee  of  the  real  estate  of  Steelend, 

thereby  conveyed,  must  be  held  to  have  been  vested 

in  him,  the  Appellant,  although  he  was  nominally 

therein  described  a  life-renter  only.     In  support  of 

'     this  proposition,  the  Appellant  maintained,  that,  by 

the  law  of  Scotland,  a  fee  could  not  be  in  pendente; 

that,  therefore,  in  all  cases  where  a  grant  had  been 

made  to  a  person  ixi  life-rent,  apd  to  his  children, 
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or  to  other  persons  nascituris  in  fee,  the  Court  had  Dec  i4,iai»( 
umfonnly  decided  ex  necessitate  juris^  that  the  fee  '— *v— ^ 
must  be  understood  to  be  in  the  life-renter ;  that 
although  when  the  grant  was  made  to  a  person  ia  . 
life-rent,  and  to  another  existing  nominatim  in  fee^ 
the  right  of  the  former  would  confessedly  be  a  bare 
life-renter,  and  that  of  the  latter  a  substantial  fee ; 
yet,  when  a  disposition  in  life-rent  was  accompanied 
with  a  grant  in  fee  to  persons  unborn,  and  so  inca- 
pable of  holding  it,  the  law  reared  up  ex  necessitate^ 
and  by  construction,  an  absolute  fee  in  the  life- 
renter,  whereby  he  and  his  creditors  were  enabled 
effectually  to  disappoint  the  succession  of  the  fiars  in 
expectancy;  and  that  the  addition  of  the  word 
alknarly,  although  uniformly  used  in  the  deed 
under  consideration,  did  not  materially  vary  the 
case,  because  it  did  not  indicate  more  clearly  the 
will  to  confer  only  a  life-rent,  than  a  simple  grant 
in  life-rent  in  common  sense  ought  to  do ;  so  that 
there  was  a  necessitas  legis,  which,  as  it  required 
the  raising  by  construction  an  absolute  fee  in  the 
life- renter  in  the  one  case,  authorised  it  equally  in 
the  other. 

In  support  of  these  propositions,  the  following 
authorities  were  cited : — Frogg*s  case,  Home's  ColU 
Dec,  Nov.  .25,  1735. — LiUie  v.  Riddellj  Kilk.  voce 
liar,  Feb.  4,  17 41. -^Douglas  v.  Ainslie,  Fac.  Coll. 
July  7>  l7Ql*-^Cuthberton  v.  Thomson,  Fac.  Coll, 
March  1,  17  61.--' Forbes  v.  Forbes,  Kaimcs*s  Seh 
Dec.  August  3 J  1756. 

On.  the  part  of  the   Respondents,  it  was  con-  Respondent*! 

tended,  grruT'"*** 

Jstj  That,  in  the  established  practice  and  under- 
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Dee.i4,]8if.  standing  of  conveyancers^  a  grants  of  an  beritafab 
subject  to  a  person  in  life-rent  for  his  life-mit  uaa 
altenaHy,  and  to  his  children^  or  to  other  persona 
nasdturis  in  fee,  imported  no  more  than  a  bam 
life-rent  in  the  grantee,  excliiding  him  entireij 
from  any  right  or  interest  in  the  fee  for  his  own 
benefit. 

2d,  That  there  does  not  exist  in  the  law  of  So9tp 
land  any  principle,  or  any  anthority,  "which  can  w^ 
thorise,  and  far  less  compel,  courts  of  law  ex  neces^ 
siidte  Juris,  as  insinuated  by  the  Appeliamt,  to  dar 
feat  the  will  of  the  testator,  by  vesting  an  abeointa 
fee  of  his  estafee  where,  as  in  the  present  case,  ht 
most  evidently  never  intended  it  should  be  veaiiBdi 
and, 

8d,  ThBty  on  the  contrary,  the  prindpie  as  wtM 
as  the  latest  and  naost  approved  awtborhaes  in  tfaa 
law  of  Scodand,  concur  in  establishing  dns  positkiu, 
that  the  will  of  the  testator,  when  it  is  xmaquiuBr 
eally  declared  by  oomp^ent  deeds,  ought  iavariaiify 
to  be  carried  into  complete  excx^uti^n. 

And  in  support  of  ^eae  propositions,  die  ibilov«> 
ins;  authorities  were  cited : — Dirleton*s  Donbts,  loeet 
Fiarj  with  Sir  J.  Stewards  Auswen-*— Ersfciiie,  b.  2. 
t.  ] .  s.  4.^^Fori6s  V.  ForieSy  i!LainMS'«  6el.  Dee. 

August    8,     17^6. Garthn  ».  Oarlimiy   Fdc. 

Feb.  A2,  1758  (48).— iBalibmr,  306,  s.  S.^tev 
Inst.  Life-rent  Infeft.  «.  lO,  11.-— Oaig,  p.  994. 
s.  34.  p.  421.  8.  lo^^^Thmm^ns  ^.  Laws0n,iMir^ 
Dec.  February  4,  l68l. — Gerron  w.  Akicandet^ 
Fac.  Coll.  1781.— #iow  V.  hUCkildneny  Fac.  Coll. 
March  8, 1791. — Watherstonev.  Rentons^  Nov#*i, 
1801. — Newlands'  Case,  Dom.  Proc.  1798* 
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Ordered  and  adjudged,  that  the  appeal  be  di»»  Dec.i4.ititi 
miisedj  and  interlocutors  complained  of  be  affirmed. 


Lira-tftiRf* 


Agent  ioT  Appellant,     CHALMsa. 
Agent  for  Respondent,  Mundhll. 


SCOTLAND. 
APPEAL  F&OM  THB  COURT  OF  S£8SI<»9« 

Turner  and  Watson — Appellants. 
Turner  and  another — Respondents* 

Entail,  with  prohibition  against  alienation,  and  against  ^^  let'  July  If  lata. 
^  ting  tacks  in  dhMmU'um  of  the  tm^  worth  and  rental   ^  .■■y^ 
^^  may  bs  PAin/or  the  said  tacks"    Lease  of  part  of  the  bxtaxIm 
lands  for  1000  years,  with  growing  timber^  and  mines  and 
minerals,  at  a  rent  below  that  which  was  paid  at  the  time 
of  the  eg^)]nllion  of  the  preceding  lease  of  the  same  lands. 
This  lease  was  reduced  by  the  Court  of  Session  on  the 
gtound  that  h  was  an  alienation  ;  and  the  judgment  was 
affirmed  by  the  floose  6f  Lords  on  the  ground  that  it  was 
m  diminution  of  the  true  worth  and  rental  of  the  lands  at 
the  time  of  the  eapiration  of  the  preceding  lease. 


Jl  rllS  was  a  question  as  to  the  validity  of  a  lease 
for  1000  years,  under  an  entail  containing  a  prohi- 
1)ition  against  alienation  and  letting  at  a  diminished 
rental. 

John  Turner,  merchant  in  Dantzic,  (a  native  of  ^'^^^Sjl^'J  *** 
Aberdeenshire,)  who  died  in  1688,  by  his  last  will  John  Turner, 
and  testament^  directed  certain  ci^ecutors  and  trus-  ^^^^* 
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July  1^  1813.  te^  therein  appointed  to  invest  so  much  of  his  pro- 
^^^""■v^*^  perty  in  the  purchase  of  lands  in  Scotland  as  might 
yield  Jifti/  chatders  of  victual  yearly  rent ;  and  or- 
dained them  to  be  entailed  on  a  certain  series  of 
heirs,  under  the  conditions  and  limitations  therein 
specified.  The  will  provided  that  **  whosoever,  in 
^^  the  order  settled  by  the  testator,-  fell  to  be  his  heir 
*^  and  successor  of  these  lands,  should  be  strictly 
^'  bound  to  adhere  to  the  directions  of  the  testator^ 
**  under  penalty  of  losing  his  right  of  heritage ;"  and 
the  testator  then  directed  "  that  his  heirs  and  suc^ 
**  cessors  should  not  have  the  power  to  sell,  poind, 
^^  or  wadset,  or  burthen  the  said  lands  with  debts,  or 
'*  any  manner  of  way  whatsoever ;  but  that  the 
^^  same  lands  should  in  all  time  coming  continue  in 
.  *'  the  same  free  estate  and  condition  in  the  name 
*^  of  Turner,"  &c.  And  he  also  directed  "  that  they 
"  should  not  heighten  their  tenants*  rents,  nor  put 
**  them  out  of  their  lands,  so  long  as  they  duly  paid 
*^  what  they  wci^  addebted  by  their  contracts ;  con- 
*^  ditionally,  they  should  be  bound  to  plant  one  oak 
^'  or  fir  tree  in  convenient  place,  that  might  serve 
*^  for  decorment  to  the  lands,  and,  in  time  coming, 
*^  might  be  useful  to  their  master  for  building,"  &c. 
The  testator  then  directed  "  his  heire  and  successors 
^^  to  pay  certain  legacies,  partly  in  meal,  and  partly 
*'  in  money,  out  of  the  rents  of  the  estate,  to  any 
**  Regent  of  the  University  of  Aberdeen  who  should 
**  be  of  the  name  of  Turner,  to  maintain  two  chil- 
^^  dren  of  the  same  name  at  school,  and  four  scho- 
^*  lars  at  the  University,"  &c. 
Sept.  13,1693.  The  executors  first  purchased  the  esti^te  of  Rose- 
Hill,  now  called  Turner-Hall,  yielding  41^  chalders 
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of  victdal ;  and  aflerwardd  the  adjoining  estates  of  July  i,  isiaii. 
Newark  and  Tipperty,  jrielding  9^  chalders  of  vie-*  '^— v-*-^ 
tuaL    This  joint  estate  exceeded  the  quantity  of  M«yi6  i(564l 
victual  by  one  chalder,  and  therefore  the  institute  Estates  pur- 
in  the  entail  (Robert  Turner)  advanced  100/.  the  ccutors^&cT 
value  of  the  excess,  and  a  power  was  reserved  to 
him  to  burthen  the  estate  to  that  extent,  which  he 
afterwards  exercised  in  favour  of  his  daughters.    The 
lands  of  Newark  and  Tipperty,  to  which  the  pre-  EntaU. 
sent  action  chiefly  related,  were  disponed  to  the 
diflferent  heirs  with  and  under  the  burthen  of  all  the  ' 
iiritant,  resolutive,  and  prohibitory  clauses  therein 
contained ;  and  among  the  prohibitions  there  was 
the  following  :— 

"  Providing,  like  as  it  is  hereby  specially  provided  PtohiWdon 
^^  and  appointed  to  be  contained  in  the  infeftments  u^kslnJim?' 
^^to  follow  hereupon,  that  it  shall  no  ways  be  law-  ""'l^"^*^^*** 
^'  ful  to  the  said  Robert  and  John  Turners,  and  ajgainst  allena* 
**  them  and  the  other  heirs  of  Tailzie  foresaid,  to  *'°^' 
'^  sell^  annalzie,  and  dispone  the  landst  and  others 
"  above  written^  or  any  part  thereof ^  heritably  and 
^*  irredeemably,  or  under  reversion,  one  or  mair ; 
^^  nor  to  grant  infeflments  of  annual  rent,  or  yearly 
^  duties,  greater  or   smaller,  forth  thereof;  nor  to 
'*  let  tacks  of  the  same,  in  diminution  of  the  true 
•**  w>rth  and  rental  may  be  paid  for  said  tacksy 
'^'  without  being  obliged,  nevertheless,  to  raise  the 
^^  rental  in  manner  after  provided;  nor  to  contract 
'f^  debt,  or  burden  the  said  lands,  nor  do  any  other 
.■f*  deed  whereby  the  aamen  may  be  evicted^  apprised^ 
}^  or  adjudged  from  them^  or  any  ways  impaired  to 
^^  fhnr  prt^udice*^   After  some  other  provisions^  th« 
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July  I,  laia.  deed  cont^uad  this  claiias  >-^^  And  if  the  mi.  Rov 

^'"— "^v— ^   "  belt  atid  Joha  TuroarK^  or  eithef  of  them^  or 

liriunt  and     "  ^*'  ^*^'*  ^  taibic  above  wntteo,  shall  cootra* 

moiudvo        <^  vene,  or  do  in  the  ooatrair^  ia  any  point  of  the 

^^  premises^  then  not  only  shall  all  such  deeds  he 

.^^  void  and  null  of  themselres^  ^d  no  ways  bindiiq; 

*^  or  oUigater  to  infer  any  aetton,  prtsonel  or  real, 

^^  against  the  next  heir  et  tailzie  of  the  lands,  mA 

^  laincU^  and  others  foeesaid ;  but  also  iiie  persMS 

^  eontravenii^,    and   descendants  of   their  bad|rt 

^  shali  feriault,  amit^  and  tyne  all  right,  title,  and 

^^  interest  they  haf?e,  or  can  pretend,  to  the  bndl 

^and  others  foi*esaid^  ipio  facto;  and   the  aame 

'^  shall  pertain,  descend,    and  belong  to  the  nest 

^^  heir  of  tailzie,  to  estabhsh  die  rights  of  the  lands, 

^  and  other  ibresaid,  in  his  person,  by  service  and 

'^  retour,  to  the  person  iminediately  preceding  the 

^^  contravener^  or  by  >way  of  deelarator,  or  any  oAber 

^^  manner  of  way,  without  being   liable   fi>r  any 

'^  of  the  eontraveoer's  debts  or  de^ds,  or  due  debts 

^^  of  the  predecessors  aboveoaentioned." 

Sept.e9.i7<S3.       In  1763,  John  Turner,  one  of  theheiraof  entait^ 

years,  of  ^jm^  execujted  to  Gcorge  Turner,  of  Menie,  the  Aj^iel- 

ofihicnuiled  lant  (Turner's)  father,  a  lease  of  the  lands  of  New- 

ands,  from  1  1    m-  r 

Respondent*!  ark  and  Tipperty  for  ]  000  years,  reserving  a  rent 
^Hani's  fi^  or  tack  duty  of  96O  merks  Scots,  of  which  850  were 
»l»cr.  to  go  towards  the  payment  of  the  mortifications 

upon  the  estate.  The  lessee  also  agreed  to  pay  the 
100/.  and  interest  which  had  been  charged  on  the 
estate  as  above,  and  the  non-entry  duties,  vrbicfa  a 
former  heir  of  entail  had  neglected  to  discharge. 
The  extinguishing  of  these  ^burdens  v^as  stated  in 
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tile  kase  to  be  iti  the  name  and  by  way  of  grassuni«  Jaly  1, 1813. 
The  lease  gave  the  growing  timber,  ^nd  mines  and  ^^"^'"v— -^^ 
minerals,  to  the  tenant,  and  contained  a  precept  of 
seisin  for  infefting  him  and  his  heirs  in  the  lands. 
It  appeared  that  immediately  after  the  execution  of 
this  lease,  the  lessee,  having  acquired  right  to  the 
libove-mentioned  sum  of  100/.  and  interest,  deduced 
an  adjudication  of  the  lands  of  Newark  and  Tip* 
perty,  and  obtained  a  charter  of  resignation  and 
adjudication  under  the  great  seal. 

At  the  expiration  of  the  previous  leases,  (1766,) 
tSeorge  Turner  (before  the  death  of  the  lessor)  en«» 
tered  into  possession  of  the  lands;  and,  at  his  death, 
was  succeeded  by  the  Appellant,  his  son  and  heir, 
who  subset  the  lands  to  one  Keneth  Mackenzie  for  Sab-leawto 
fifty-seven  years ;  and  this  sub-lease  was  purchased  li^,  of  whom 
by  the  Appellant  Watson,  who,  it  was  stated,  with  A^P«Wan' 
the  full  knowledge  and  acquiescence  of  the  heirs  of  chases. 
entail,  laid  out  about  QCXX)/.  in  improving  the  farm.  ^ 

On  the  death  of  John  Turner,  in  ]802,  an  action  id09.  Action 
of  reduction  of  the  lease  in  question  was  raised  by  of  lea^!  *** 
his  son,  Keith  Turner,  father  of  the  Respondent, 
John  Turner.     The  material  reasons  in  the  sum- 
mons of  reduction  were: — ^^  1st,  The  tack,  or  feu-  RcMonsofre- 
**  tack,  and  right  of  infeftment,  is  so  very  far  be-    ^^^' 
*^  yond  and  diiferent  from  the  usual  nature  and  du- 
^^  ration  of  leases,  that  it  is,  to  all  intents  and  pur- 
^^  poses,  an  absolute  alienation  of  the  lands,  &c. 
^^  2d,  The  tack  and  right  of  infeftment  was  granted 
*^'  in  defraud  of  the  subsequent  heirs  of  tailzie,  for 
^^  far  less  rent  than  tl^e  value  of  the  lands,  or  even 
/'  the  actual  rent  thereof,  at  the  date  of  the  same 
*•  and  since.** 
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July  1>  1 813. 
V , ' 

XNTAIL. 

Preliminary 
objections  to 
reduction. 


March6&7» 
1801. 


Mackie  v. 

Dalrymple, 

Nov.SS,1798- 


td  Action, 
Oct.  21, 1804. 


£rskine,  b.  3. 
t.  7.9.4i. 


Certain  preliminary  objections  were  stated  on  the 
part  of  the  Appellants : — 

Ist^  If  the  Respondents  grounds  of  reduction 
were  correct^  his  father  had  forfeited  for  himself 
and  his  descendants ;  and  the  decisions  of  the  Court 
of  Session  in  Little  Gilmour  v.  Caroline  Hunter, 
and  Dick  v.  Drysdale,  were  cited  in  support  of  thb 
objection.  The  answer  was^  that  as  no  action  had 
on  this  ground  been  brought  against  the  alleged 
contravener^  none  such  was  competent  after  his 
death  against  the  next  heir  of  entail ;  and  in  support 
of  this  answer,  the  case  of  Mackie  v.  Dalrymph 
was  cited.  But  further,  in  order  to  get  rid  of 
this  objection,  Thomas  Andrew  Turner,  the  next 
heir  of  entail,  failing  issue  male  of  the  Appellant 
(Turner's)  father,  brought  another  action  jointly 
with  Keith  Turner. 

2d,  Prescription  (as  against  the  joint  action.) 
To  this  it  was  answered,  1st,  That  though  the 
lease  was  dated  1763,  possession  had  not  been  taken 
till  1766 ;  that  prescription  only  began  to  run  from 
the  latter  period ;  and  that  therefore  the  time  (forty 
years)  had  not  elapsed  before  the  commencement 
of  the  joint  action.  2d,  That  though  the  prescrip- 
tion were  to  be  considered  as  having  begun  to  nm 
from  the,  date  of  the  lease,  it  had  been  interrupted 
by  the  previous  action  of  Keith  Turner,  and  by  the 
minority  of  Thomas  Andrew  Turner.  {Vide  Mackie 
V.  Dalrymple.) 

The  Lord  Ordinary  at  first  refused  to  sist  pro- 
ceedings, in  the  previous  action  till  the  other  came 
into  Courtt'  and  repelled  the  reasons  of  reduction  ; 
but  afterwards,  on  representation^  he  recalled  the 
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interlocutor^  conjoined  the  actions^  and  ordered  in-  Joly  i,  1813. 
formations.     Upon  report  of  the  Lord  Ordinary,    ^'— "v— -^ 
and  advising  the  mutual  informations,  the  Court 
pronounced  an  interlocutor  ^^  sustaining  the  right  May  1 4,(1^.) 
*'  of  Keith  Turner  and  Thortias  Andrew  Turner  to  JlhSun 
^^  pursue  in  the  present  action,  repel  the  defences  of  Session,  re- 
^^  pleaded  for  Robert  Turner  and  his  sub-tenant^  lease  on  the 
^'  and  find  that  the  tack  under  reduction   is  an  fx\t£xoL 
^'  alienation  of  the  estate,  and  contrair  to  the  ent^ ; 
**  and  therefore  reduce,  decern,  and  declare  in  terms 
^*  of  the  rescissory  conclusion  of  the  conjoined  libels 
'^  of  reduction,  and,  quoad  ultra,  remit  to  the  Lord 
"  Ordinary,  &c.  fcc.**    The  Court,  on  advising  a 
reclaiming  petition  and  ahswers,  adhered  to  this 
interlocutor;  whereupon  the  Appellants- appealed  to 
the  House  of  Lords : — 

Ist,  Whether  this  lease  was  an  alienation  ? 

Mr.  Adam  and  Sir  S.  Romilly  (for  Appellants.) 
The  will  contained  the  instructions  for  the  entail, 
and  the  heirs  were  only  bound  by  the  entail  in  as 
far  as  it  was  conformable  to  the  will.  The  object 
of  the  testator  was  merely  that  the  heirs  of  entail 
should  have  fifty  chalders  of  victual  yearly  rent* 
There  was  no  prohibition  against  leases  of  any  dura- 
tion, if  granted  without  diminution  of  the  existing 
rents.  Entails  were  '*  strictissimi  juris,  so  that  no 
*'  prohibitions  nor  irritancies  were  to  be  inferred  by 
*'  implication.**  (Ersk.  b.  8,  t.  8,  s.  2g.^^Duntreath 
case,  1769;  decided  in  Dom.  Proc.  April  15,  1771- 
— Stewart  v.  Home,  July  7,  1789;  Diet.  vol.  4, 
p.  339*— jTitficowZ/ry  case,  1 799— 1801.  Fac.  Coll. 
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July  1,  \M.   No.  99.)     Since,  then,  there  wm  no  express  prohi-' 
^'"^v*^^  bition  here  against  leases  of  any  duration,  it  ought 
t    '         hot  to  be  implied.     It  was  said,  however,  that  long 
\1  location  was  considered  by  the  law  of  Seotknd  as 

v^  alienation  ;  and  therefore  this  lease  for  1000  years 

came  under  the  prohibition  to  ^'  sell,  annalxie^  and 
*'  dispbne.'*    But  these  words  referred  to  the  aliena- 
tion of  the  property ;  and  the  grant  of  a  tack,  and 
the  alienatioA  of  the  property,  were,  in  both  l€^ 
fimd  popular  acceptation,  acts  essentially  diflerent. 
A  lease  was,  by  common  law,  a  mere  personal  con- 
tract, and  nbtareal  right;  and  the  Statute  144$, 
cap.  17>  (protecting  leases  against  singular  succes- 
sors,) clearly  recognized  the  distinction.    The  Hc- 
spondcnt,  however,  relied  on  certain  passages  firom 
Craig,  Balfour,  and  Stair.     Craig  and  Balfbur  spoke 
of  long  leases  as  sometimes  a  kind  or  species  of 
alienation.     But  Craig  was  treating  of  the  feudal 
.law  generally;  and  there,  it  being  necessary  that 
the  lord  should  always  know  who  was  his  tenant,  a 
long  lease  might  be  considered  as  a  species  of  alien* 
ation ;  and,  with  reference  to  that  system,  a  term 
of  ten  years  might  be  regarded  (as  Craig  said  it  was) 
as  a  long  lease.     The  passage  in  Stair,  chiefly  relied 
on  by  the  Respondent,  was  an  interpolation  after 
his  death.     In  the  edition  revised  by  himself  before 
his   death,   the    distinction   between   location  and 
alienation  was  clearly  marked.    (Stair,  Ed.  1693, 
b.  2,  t.  1 1,  s.  IS. — b.  1, 1 15,  s.  4.— b.  2,  t.  9,  s.  2. — 
Mack.  Obs.  on  Act  of  1621,  p.  8. — Dallas,  p.  648.) 
No  illustration  ought  to  be  drawn  from  the  rules  of 
interpretation  in  regard  to  the  rights  of  the  Crown ; 
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as^  both  in  Scotland  and  England,  the  rights  of  the  July  i,  isis. 
Crown  and  the  subject  often  stood,  in  this  respect, 
on  a  different  footing.  The  words  '*  sell,  annalzie,  *"^.' 
^^  and  dispone,**  were  technical .  expressions  appro- 
priated to  the  transmission  of  the  feudal  right ;  but» 
after  the  grant  of  a  tack,  the  feudal  right  still  re- 
mained in  the  grantor;  and  therefore  these  vrords 
could,  on  no  principle  of  law  or  reason,  be  held  to 
include  a  tack.  This  interpretation  had  been  also 
established  in  more  than  one  decided  case,  and  in 
the  language  of  the  legislature,  not  piany  year^  ago; 
{Leslie  Grant  v.  Orme,  March  2,  1779.; — Ker  v. 
Cairns  J  Feb.  1774. — ^Act  of  10  Geo.  3,  cap.  51.) 
It  was  clear,  from  the  tenour  of  the  will,  that  the 
testator  wished  to  encourage,  instead  of  prohibiting, 
long  leases.  His  words  were,  ^^  they  (the  heirs  of 
*'  entail)  shall  not  heighten  their  tenants^  rent^ 
*^  neither  put  them  out  of  their  lands."*  This  could 
not  be  intended  as  a  personal  favour  to  the  tenants 
in  possession  at  the  time,  as  the  lands  were  not 
then  purchased.  The  will  ought  to  govern  the  en- 
tail, and  the  lease  in  question  was  contrary  neither 
to  the  letter  nor  the  spirit  of  the  instructions  of  the 
testator. 

Another  point  was,  that  the  lease  could  not  at 
any  rate  be  void  as  against  Keith  Turner,  who  had 
stood  for  nearly  forty  years  observing  the  improve- 
ments going  on  upon  the  estate,  without  challenging 
the  lease;  and  Thomas  Andrew  Turner  had  no 
right  as  yet  to  insist  in  the  action. 

2d,  Whether  the  lease  was  in  diminution  of  the 
rental ? 
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July  1,1818.  Tlie  only  rental  which  the  will^  or  testamcntaiy 
^^""•v^*^  aettlement^  supposed  and  presumed  was  not  to  be 
diminishedj  was  the  rental  of  50  chalders,  of  which 
the  estate  was  to  consist  at  the  date  of  the  purchase. 
The  presumed  prohibition^  then,  against  letting 
leases  at  a  diminished  rental,  must  have  reference 
to  the  original  rental,  ad  ascertained  at  the  time  of 
the  purchase.  The  entail  likewise  declared  that  the 
heirs  ^^  should  nowise  have  power  to  heighten,  raise, 
^'  or  augment  the  rent  ofthf  said  land,  as  the  samQ 
^^  is  presently  paid.**  It  lay,  then,  with  the  Rcr 
spondents^  as  a  preliminary  step,  to  prove  the 
amount  of  the  rent  at  the  date  of  the  purchase ; 
keepiiij^  in  view  that  the  testator  evidently  intended 
that  a  considerable  portion  of  the  victual  should  be 
converted  into  money,  and  that  the  amount  of  the 
conversion  was  lOO  merks  for  each  chalder. 

It  was  also  observed,  that  all  that  was  provided 
by  the  settlement  in  the  will  v^s,  that  the  heirs 
should  enjoy  an  income  of  50  ch^ilders  annually 
from  the  whole  estate,  without  stipulating  that  the 
rent  of  no  one  farm  should  at  any  time  suffer  dimi« 
nution.  Therefore,  .supposing  there  should  be  a 
trifling  loss  o^  the  rent  of  Tipperty  and  ^ewar)^ 
it  was  more  than  compensated  by  ^n  increase  on  the 
Turner  Hall  estate. 

But  supposing  the  rent  payable  by  the  Appellaqt 
Turner  was  to  be  compared  with  the  rent  paid  for 
the  landd  immediately  before  the  commencement  ot 
the  lease,  the  pre3ent  rent,  in  point  of  fact,  consi- 
derably exceeded  the  former. 

It  was  no  objection  to  say  t}iat  the  present  tacl^ 
fV^  executed  some  time  previous  to  the  expiratiof^ 
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«f  the  preceding  lease^  as  the  lessor  lived  to  put  the  Joly  1, 1813. 
lessee  in  possession. 


SZTTAIL, 


Messrs*  Leach  and  Horner  (for  Respondents.) 

Ist^  It  was  clearly  estabUshed  that  any  substitute 
in  the  entail  might  insist  in  such  an  action  as  this. 
And  the  deed  of  entail  could  alone  be  looked*  to^ 
because  it  remained  unreduced. 

It  was  admitted  that  entails  were  strictissimi 
Juris,  and  that  no  prohibition  was  to  be  extended 
by  implication.  But  neither  the  principle  of  law^ 
nor  the  decided  cases  on  which  they  relied^  would 
support  the  conclusion  of  the  Respondents.  The* 
case  of  Leslie  v*  Orme  depended  on  special  circum- 
stances. 

The  grant  in  question  was  an  alienation  in  sub* 
stance  on  two  grounds : — Ist^  It  gave  all  that  could 
be  conveyed  by  a  feu  contract^  which  was  unques^ 
tionably  an  alienation.  2(L  Because  there  was  no 
tangible  difference  between  1000  years  and  a  perpe- 
tuity ;  and  therefore  the  lease  was  void  for  want  of 
a  legal  ish.  The  authorities  that  long  location 
(leases  exceeding  the  customary  duration  of  leases  at 
the  time  they  were  granted)  was  an  alienation, 
were  decisive  in  favour  of  the  Respondents.  (Craig, 
b.  3,  dieg.  3,  s.  24. — ^Dieg.  4,  de  jure  protimeseos, 
— B.  2.  dieg.  10,  de  locationibus  sive  assedationibus ; 
where  he  must  be  allowed  to  have  confined  himself 
exclusively  to  the  law  of  Scotland.)  Lord  Stair, 
also,  in  speaking  of  the  cases  inferring  recognition 
by  alicQation,  made  use  of  these  words  :— *^  Subin- 
<<  feudation,  in  all  cases,  is  accounted  alienation ; 
<^  aud  where  alienation  is  prohibited,  subinfeudation 
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July  1, 1813.  ^is  understood^  and  also  Ibng  location^  It  kw 
s^id  that  these  last  words  were  not  in  the  Bditsm 
revised  by  Stair  before  his  death ;  but  the  altera- 
tions, except  they  were  from  manuscripts,  were 
placed  between  crotchets,  and  the  wonk  in  ques^ 
tion  were  not  between  crotchets,  and  th^efore  ought 
to  be  considered  as  taken  from  a  manuscript. 

Illustrations  of  the  doctrine  that  long  leases 
amounted  to  alienation  were  also  to  be  fdund  in  the 
limitations  anciently  imposed  on  the  Crown  in  the 
management  of  the  royal  demesnes ;  (Act  of  1455, 
cap.  41 ;)  and  also  those  which  afiected  ecclesiasticd 
Ibeneficiaries  in  the  management  of  church  property. 
{Bishop  of  Aberdeen  v.  Forbes,  Dec-  14,  1501.— 
Abbot  of  Crossraguel  i>.  Hamilton,  March  l», 
1504. — Balfour's  Practicks,  p.  i03.)  Another  il*- 
lustration  was  to  be  found  in  the  principles  of  the 
Taw  of  death-bed,  by  which  tacks  of  extraprdinaiy 
duration  were  reduced  as  being  a  species  of  aliena- 
tion. {Chrystisons  v.  Kerr,  Dec.  178S.  Diet  I. 
SlS.—Bogle  V.  Bogle,  June  IQ,  17 59.  Fac.  Coll. 
335.) 

It  had  been  determined  that  a  tack  wanting  a 
legal  ish,  or  one  which  was  equivalent  to  a  grant  in 
perpetuity,  (as  this  was,)  could  not  be  sustained 
against  singular  successors.  The  principle  was  re- 
cognized in  several  cases.  {Alison  v.  Ritchie,  Feb, 
3,  l7^0,^-'King's  Advocate  v.  Fraser, Dec.  6, 1/58. 
'^-Irvine  v.  Knox,  1760. — Wight  v.  Hopetaunj 
Nov.  17,  1763.) 

If  a  lease  of  this  kind  were  not  prohibited  under 
the  word  "  annalzie"  in  the  Act  of  Entails,  1 685,  cap. 
22,  it  f()llowed  that  the  legislature  meant  that  an 
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heir  of  entail  might  grant  a  lease  of  1000  years  of  Wy  1,  mis, 
the  entailed  property  at  a  pepper-corn  rent,  which  >— v— -/ 
it  was  impossible  the  legislature  could  mean.  Dal-  ■"^^***-' 
las,  though  an  eminent  conveyancer^  was  no  great 
authority  on  this  point;  and  Craig,  in  the  passages 
on  which  the  Appellants  jrelied,  was  tiieating  of  the 
general  feudal  customs.  There  was  nothing  in  the 
objection  that  Keith  Turner  suffered  the  improve-^ 
ments  to  go  on  without  challenging  the  lease,  as  it- 
did  not  appear  that  he  was  then  aware  of  his  right*  ' 
2d,  Tacks  were  not  to  be  let  *^  in  diminution  of 
'^  the  true  worth  and  rental  that  may  be  paid  for 
^^  the  said  tacks;"  the  obvious  import  of  which' 
words  were,  that  a  rent  equal  to  the  true  wortb 
and  vadue  of  the  lands  at  the  time  when  a  lease  was 
granted  ought  to  be  stipulated  for.  Whether  the 
lease  to  George  Turner  was  below  the  true  worth 
and  rental  in  1763  was  a  matter  of  fitct  and  calcula*. 
tion ;  and  it  was  a  matter  of  history,  as  well  as  in 
proof  even  upon  the  principles  of  conversion  con- 
tended for  by  the  Appellants,  (though  below  the 
real  rate  of  conversion  of  victual  into  money,)  that: 
the  rent  reserved  by  the  contravening*  heir  of  entail 
was  not  equal  to  the  true  worth  and  rental  of  the 
lands  at  the  tiiAe  of  the  granting  of  the  lease. 

Lord  Eldon  (Chancellor.)    The  question  in  this  July  is,  is  is. 
case  had  been  argued  on  two  grounds :— 1st,  Whe-  and  JuUg^"* 
ther  a  lease  for  a  thousand  years  was  supportable'  °*«»^- 
under  the  deed  of  entail,  as  containing  a  prohibi-^ 
tion  against  alienation  ?  and  with  reference  to  this 
point,  it  had  been  largely  ai^ued  on  the  same 
ground  as  that  which  occurred  in  the  Queensbei:ry 
4 
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The  lease  was 
in  diminution 
of  the  true 
worth  and 
rental,  and 
judgntent  of 
Court  of  Ses- 
sion affirmed 
on  this 

ground,  with- 
out reference 
to  that  of 
alienation. 


case.  {Vide  post.)     2d,  Whether  the  lease,  or  tad:, 
was  "  in  diminution  of  the  true  worth  and  vatue  of 
'^  the  rental  f     On  giving  the  best  attention  in  his 
power  to  the  subject,  it  appeared  to  him  that  this 
was  a  tack  which  could  not  be  supported  on  this 
latter  ground.     The  prohibition  was  against  letting 
tacks  "  in  diminution  of  the  true  worth  and  rental 
^'  may  be  paid  for  said  tacks ^  without  being  obliged, 
'•  nevertheless,  to  raise  the  rental  in  manner  after 
*^  provided  ;*'  that  was,  to  raise  it  (as  he  understood 
the    expression)    with    reference   to  present  eonr 
tracts.     He  was  clearly  of  opinion  that,  taking  the 
grassum  into  account,  and  independent  of  it,  this 
was  not  a  lease  without  a  real  diminution^  of  the 
rental.     He  confined  himself  here,  however,  to  this 
particular  case,   without    reference   to  the   other. 
(Queensbury  case,  vide  post,)  where  there  was  a 
material  distinction.     There  was  no  occasion  here 
to  say  any  thing  as  to  the  question  of  alienation. 
He  proposed,  therefore,  that  the  decision  of  the 
Court  of  Session   be  affirmed,   with  the  findings 
stated  in  the  judgment  which  was  as  follows  ;— * 


u 

(€ 

if 

€€ 
€€ 

€€ 

€€ 
€i 


^*  Tlie  Lords  find,  that  the  tack  under  reduction 
was  a  tack  in  diminution  of.  the  true  worth  and 
rental  which  might  be  paid  for  the  same,  and  was 
in  contravention  of  the  express  prohibition  con* 
tained  in  the  deed  of  entail ;  and  therefore  find, 
that  it  is  not  necessary  to  determine  whether  the 
said  tack  was  liable  to  reduction  on  any  other 
grounds.  And  it  is  ordered  and  adjudged,  that 
the  interlocutors  of  the  14th,  signed  15th,  May, 
1806,  and  17th  November^  1807»  be  afiirmedt 
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^  And  it  is  further  ordered,  that  the  cause  be  re-  July  12,  leis. 
^^  mitted  back  to  the  Court  of  Session,  to  do  there-^ 
•'^  upon  as  shall  be  just. 

Agent  for  Appellant,     Mundell. 
Agent  for  Respondent,  Bjbrey. 


SCOTLAND. 
APPEAL  FROM  THE   COURT  OF  SESSION. 

MuNRO  and  others — Appellants. 
CouTTS  and  others — Respondents. 

Testator  executes  a  trust-deed  of  the  whole  of  his  property,  July  3,  isia. 

and  also  a  will  in  the  English  form,  giving  the  whole  of  ^  — ^     _  ^ 

his  property  not  sitdated  in  Scotland  to  the  trustees,  for  the  paper  writ- 

lises  of  the  trust.    The  will  proved  in  the  English  Ecclesias-  tek  and 

tical  Ck)urt.    Testator  afterwards  wishing  to  alter  his  settle-  «io»bd  bt 

ment  in  regard  to  the  personal  or  moveable  property,  writes  ]["o^o^*' 

and  signs  two  papers,  conceived  in  testamentary  language,  ceived  li 

>vhich  he  called  his  codicil;  one  of  which  he  sends  to  his  testament- 

agent,  with  whom  he  was  corresponding  on  the  subject  of  art  lan- 

the  intended  alteration,  and  lays  up  the  other  in  his  reposi-  ouaoe,held, 

lories.    Testator  dies  before  a  more  formal  instrument  is  chicdm-^" 

prepared,  but  no  pretence  that  he  was  prevented  by  sudden  8TAircE«,K0T 

death  from  executing  it.     The  Ck>urt  of  Session  decides  to  be  teWa- 

that  the  paper  sent  to  the  agent  was  in  itself  testamentary  j  mektary  iv 

but  this  decision  reversed  on  appeal,  itself. 


Sir  Hector  Munro,  of  Novar,  on  the  30th  Octo-  Oct  30,1798. 
ber,  1798,  executed  a  deed  of  entail,  and  likewise  sirH.Munro, 
a  trust-deed  of  the  same  date,  whereby  he  conveyed  gAi^h /"^^ 
and  made  over  the  whole  of  his  property,  real  and  proved  in  the 
personal  to  the  Respondents^  (trustees,)  in  trust,  to  Court"'*'  * 
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July  3>  1813. 
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PAPEB  WRIT- 
TEN AND 
SIGNED  BY 
TESTATOR* 
AND  CON- 
CEIVED IV 
TESTAMENT- 
ARY LAN- 
GUAGE«HELD« 
UNDER  THE 
CXRCOM- 
•TANCBS*  HOT 
TO  BE  TESTA* 
liENTART  IN 
ITSELF. 

1805.     In- 
tended altera- 
tion in  the 
•ettleoient. 


•Correspond- 
ence between 
Sir  H.Munro 
and  his  agent. 
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complete  the  entail  as  therein  pointed  out,  and  to 
pay  certain  legacies  to  the  Appdlants,  &c.  Sir 
Hector  also  executed  a  will  in  the  English  form,  of 
the  same  date,  bearing  reference  to  the  trust  deed^ 
and  bequeathing  to  the  trustees,  for  the  purposes  of 
the  trust,  his  whole  property  situated  out  of  Soot- 
land  ;  and  in  1798  and  1799^  he  made  two  codicils 
to  his  trust  disposition.  .The  will  was  proved  by  the 
trustees,  or  some  of  them,  in  the  English  Ecclesias* 
tical  Court. 

In   1805  Sir  Hector  conceived  the  intention  of 
making  an  alteration  in  his  settlement,  and  wrote 
to  his  agent,  who  was  then  at  Inverness,  enclosing 
a  paper  stating  the  alterations  he  wished  to  be  made, 
and  which  paper    he  called  a  codicil.    A  paper, 
called  a  duplicate  of  the  paper  in  question,  (though 
not  in  so  perfect  a  state,)  subscribed  with  Sir  Hec- 
tor's initials,  was  laid  up  by  him  in  his  repositories, 
ivith  a  memorandum  referring  to  his  settlement, 
then  in  the  hands  of  his  banker  in  London,  and 
containing  these  words : — "  Copy  is  sent  to  Charles 
*^  APIntoshy  Esq.""    The  paper  sent  to  M'Intosh 
was  subscribed  with  his  name  at  full  length.    The 
chief  question  was.  Whether  this  paper,  sent  to 
Mcintosh,   was,  or  was  not,  under    the   circum- 
stances,  testamentary?    To  see  distinctly  the  grounds 
on  which  the  ultimate  decision  rested,   it  is   ne- 
cessary to  have  in  view  the  paper  itself,  and  the  cor- 
respondence relating  to  it  between  Sir  H.  •Munro 
and  his  agent. 

The  letter,  (21st  Oct.  1805^)  inclosing  what  was 
called  the  codicil,  was  as  follows :— « 
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**  As  I  do  not  fltid  by  your  letier  that  it  is  certain  Julyi^  i8is. 
*  you  will  be  here,  I  send  you  the  codicil  I  wish  to    ^*— ^v^-^ 
'^  be  made  to  my  last  will  and  testament.    The  tev  and 
**  reason  for  my  wishing  as  much  land  as  possible  *^*!J[*!J!^ 
"  to  be  purchased  is,  that  I  find  the  estate  I  can  awd  con- 
^  now  leave  is  not  sufficient  to  let  the  proprietor  ts»tambwt- 
**  live  as  he  should  do,  and  keep  up  the  place  and  ^*^  ^^^ 
'^  improvements ;  and  as  to  the  alterations  m  the  uvdbr  tub 
^^  trustees,  my  worthy  friend  Provost  Mcintosh  is  ^ancbs,»« 
'*  now  of  such  an  advanced  age,  he  would  Tnotl  tobbtbsta- 
^  long  be  one,  and  Mr.  John  Ogilvie  has  enough  itself, 
^ ''  of  his  own  affairs  to  mind,  and  could  not  attend  Oct  21,1805. 

,  .         «      »  Sir  Hector  to 

^^  much  to  mine,  &c.  Mr.M<Into^ 

The  piqper  was  in  these  terms : — 

*^  Nouar  Houses  tlst  October^  1805. 

^^  I  wish  a  codicil  to  be  made  to  my  last  will  and 
^^  settlement  in  the  following  manner  :— 

'^  All  the  money  I  directed  to  be  divided  in  differ-  Paperrdicdon 
^^  ent  proportions,  to  such  and  sudi  persons  by  ^^ a»t!wt»- 
**ttame,  after  my  debts  were  pai4>  and   my  be-  »cntary. 
*f  queaths,  &c.  discharged ;  that  is  to  say,  whatever 
*'  part  of  my  personal  estate  was  unappropriated, 
"  including  whatever  I  might  be  entitled  to  receive 
"  from  the  Nabob  of  Arcot's  debt  to  me,  I  now  re- 
'^  voke,  and  make  null  and  void  by  this  codicil ; 
*^  and  instead  of  applying  such  monies  as  above 
"  stated,  it  is  now  my  will  and  pleasure,  and  I  now 
^*  direct,  that  what  remains  of  my  personal  estate, 
^*  together  with  the  patrimony  or  portion  I  directed 
"  after  my  death  to  be  given  to  my  natural  son 
"  Alexander  Munro,  who  died  in  November,  1804, 
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July  3«  1819.  ^'atBombay,  shall  be  laid  out  by  my  trastees  id 

^^"■"v— ^  *<  the  purchase  of  lands  as  contiguous  to  any  of  my 

TBN  AHD  ^*  estates  of  Novar,  Culrain^  or  Muirtown,  as  pos- 

!i^**!L*^  '*  sible,  and  entailed  with  the  rest  of  my  landed 

TESTATOR,  '       .  ^  ■; 

AND  CON-  "  property  six  months  after  the  purchase  is  made^ 

tbstambSt-  '^  ^^^  to  be  immediately  afterwards  put  upon  re- 

ARY  LAN-  «  ^jQpj .  3nj   if  I  hj^y^  given-  as  a  patrimony   or 

UNDBR  THB  '^  portiou  aftcr  my  death,  to  my  natural  son  Hugh 

rrANcB»,NOT  "  Munro  more  than  10,000/.,  I  revoke  and  recall 

TOiBB  TBBTA-  «  all  thc  Tcst  of  thc  money,  if  any  more  is  given  to 

IIBNTARTIK  ,.  .  ,  mi  i  t  j    j* 

ITSELF.  ^  him  m  my  last  will  and  settlement,  and  direct  it 

"  to  be  laid  out  in  the  purchase  of  lands,  with  the 
*^  rest  of  my  unappropriated  personal  estate^  as  be- 
*^  fore  mentioned,  and  to  be  entailed  and  put  upon 
^*  the  record  in  the  same  manner  with  the  other 
•^  purchases  to  be  made. 

•  "  It  is  also  my  will  and  pleasure  that  the  follow- 
*^  ing  gentlemen  shall  be  my  trustees,  and  I  desire 
'^  that  such  as  were  formerly  named  by  me,  and  who 
"  are  not  included  in  the  following  list,  shall  be  left 
'^  out.  Those  now  named  by  me  are  Thomas 
"  Coutts,  Esq.,  banker  in  the  Strand,  Edmund 
"  Antrobus,  Esq.,  Coutts  Trotter,  Esq.,  Edward 
"  Majoribanks,  Esq.,  partners  of  the  banking-house 
*^  of  Thomas  Coutts,  Esq.,  and  Alexander  Brodie, 
"  Esq.,  of  Arnhall ;  and  that  the  directions  I  gave 
^  to  my  former  trustees  may  be  followed  by  my 
**  present  ones  in  all  respects,  except  as  far  as  this 
^^  codicil  may  make  any  alteration  necessary.  It  is 
"  also  my  will  and  pleasure,  that,  if  I  have  not 
**  already,  in  my  last  will  and  settlement,  left  my 
"  sister,  Mrs.  Ann  Watson,  50/.  sterling,  yearly, 
"  and    50/.  sterling,  yearly,  to  my  sister,  Bet^ 
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^^  MunrOy  all  the  days  of  their  lifb^  including  what  Juljs,  leis. 
'^  they  now  receive  from  me ;  and  the  longest  liver  ^^"— ^v—— ^ 
'^  to  have  the  100/.  sterling  yearly  all  the  days  of  ten  and 
*^  her  life.     It  is  also  my  will  and  pleasure,  that  "^*°  "^ 

^  .  TESTATOR, 

^^  those  who  are  my  house  servants  at  the  time  of  and  cov- 
'^  my  death  may  receive  a  year's  wages,  exclusive  of  tmtambot- 
*^  the  year's  wages  current  and  running ;  and  if  my  ^^^  ^^^'' 
^^  own  servant,  Donald  Aird,  shall  be  in  my  service  vndbr'tus  ' 
*^  at  the  time  of  my  death,  it  is  also  my  will  and  »ilKCBs,woT 
^f  pleasure  that  he  shall  have  his  yearly  wages  all  '^^  betbsta- 

mevtart  in 
'^  the  days  of  his  life ;  and  if  my  present  grieve,  iraELF. 

^'  Donald  Allan,  and  my  present  gardener,  George 

'^  Munro,  and  my  present  housccarpenter,  Hugh 

^'  McLean,  are  in  my  service  at  the  time  of  my 

'^  death,  I  leave  and  bequeath  to  each  of  them  100/. 

*^  sterling. 

(Signed)         ^^  Hector  Munro/* 

Before  this  letter  and  its  enclosure  arrived  at  In- 
verness, Mr.  Mcintosh  had  set  out  on  a  visit  to  Sir 
Hector  Munro.  Upon  his  return  to  Inverness,  he 
wrote  Sir  Hector  the  following  letter,  enclosing  the 
scroll  to  which  it  referred  : — 

*'  I  sincerely  wish  this  may  find  you  better  than  Oct.24,i8a5. 
''  when  I  left  you  yesterday  morning.     I,  immedi-  M.\^'ofh  w'' 
*^  ately  upon  my  arrival  here,  sat  down  to  peruse  Sir  Hector 
**  your  letter,  and  memorandum   contained   in  it, 
*^  which  is  so  distinct  and  explicit,  that  it  occurred 
"  to  me  that  I  might  make  out  the  scroll  of  your 
"  intended  new  deed,  without  waiting  till  I  had  an 
**  opportunity  of  perusing  the  scroll  of  the  former 
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Jtfly 9,1815.    ^  after  my  return  to  Edinburgh;  and  I  now  send 
^— *v-— ^  «  you  enclosed  the  new  scroll,  which  I  have  lust 

9APBR  WRIT" 

TBK  ATO        "  finished.     You  will  observe  that  it  recalls  and  re- 

nmiroR       *^  vokes  the  fibrmer  nomination  of  trustees,  and  all 

AND  coir-       "the  former  legacies,  and  substitutes  the  new  no- 

•rijaTAMBNT-    *^  mination  and  new  legacies  in  their  place ;  and 

bDA<«  HELD   ^  ^^f^rs  to  the  former  deed  as  to  the  keeping  up 

u*DBR  THE     ^  your  house  and  place  of  Novar,  the  annuity  to 

STAKES,  NOT  **  the  heir,  the  purchase  of  lands^  and  as  to  all  the 

'^^*"'*^'^'  *^  formal  parts  of  the  deed,  which  must  still  be  pre- 

rrsELr.  ^'  served,   as  being   the  deed  referred  to    in   the 

^^  tailzie,  and  most  material  part  of  your  family  set^ 

*^  dement.     If  this  scroll  meets  your  approbation, 

'  ^'  you  may  cause  Mr.  George  Munro  to  copy  it  over 

'**  upon  a  sheet  of  paper,  having  a  twenty-nine  shil- 

"  ling  stamp. 

**  The  scroll  now  sent  revokes  all  your  former  le- 
**  gacies ;  and,  from  what  you  told  me,  I  presume 
>^  this  is  your  intention,  so  far  as  regards  the  l^a- 
*^  cies  left  in  money ;  but,  although  I  cannot  charge 
**'  liiy  memory  with  particulars,  yet  I  recollect  that 
^^  your  former  deed  contained  some  distribution  of 
*^  your  jewels,  arms,  watches,  rings,  &c. ;  now,  if 
**  you  wish  to  leave  any  of  those,  or  any  other 
'^  trinket,  as  marks  of  remembrance  to  particular 
*^  friends,  it  may  be  done  in  your  own  plain,  ex- 
'^  pressive  words,  without  any  formality,  and  copied 
*^  at  the  place  marked  X ,  after  the  words  '  and 
*^  ^  thirdly,'  upon  the  third  page  of  the  scroll." 

On  the  26th  of  October,  Sir  Hector  returned 
this  scroll  to  Mr.  Mcintosh  in  the  following  l^ter : 


S 
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^*  I  wish  to  see  the  scroll  of  the  first  settlement  Mys,  ibis. 
**  and  deed  of  entail  I  made,  before  you  make  a  fair   ^"^"v^— ^ 

PAPER  WRrV^ 

•*  Copy  of  the  present  one ;  as,  in  the  first  place,  I  tbm  avd 
"do  not  wish   Mr.  George  Munro,  or  any  other  "^^J'^" 
*^  person,  to  know  my  settlements^  for  many  obvious  and  coir- 
^*  reasons ;  and  it  may  be  proper  that  the  names  of  TESTAMBinw 
'*  those  to  whom  the  residue  of  my  personal  estate  ^"^  '•**! 
"  was  to  have  been  left  to>  in  different  proportions,  under  tbs 
^^  ought  to  be  named,  as  well  as  annulled  add  re«  ^Ivces^vot 
*^  voked.     My  natural  son  Hugh  was  not  an  officer,  '^^  bbtesta- 
"  but  in  the  civil  service  of  the  Company,  on  the  rrsBLP.- 
"  Bombay  establishment     I  have  left  my  servant,  ^J^*  ^^^^ 
^'  Donald  Aird,  20/.  yearly  for  his  life,  if  he  is  with  Mr.M'liiuitb4 
'^  me  at  the  time  of  my  death*    What  I  give  and 
^^  bequeath  to  my  sisters   is  including  what  they 
'^  have  now  from  me  to  make  up  the  100/.  yeariy. 
"  My  trustees  are  to  follow  my  former  directions, 
'^  except  this  last  deed  makes  any  necessary  altera-** 
*^  tion.     I  do  not  mean  to  revoke  or  annul  the  an« 
"  nuity  I  left  in  my  former  deed  to  Hugh  and  Alex-** 
f^  ander's  mothers.     I  thank  God  I  am  not  worse 
**  than  I  was  when  you  was  here;  if  any  thing,  I 
*'  am  rather  better,  and  so  Dr.  Urquhart  thinks/* 

Mr.  Mcintosh's  answer  was  as  follows  :-^ 

'^  It  gave  me  great  satisfaction  to  find,  from  your  Oct  97,  ie09. 
"  letter  of  yesterday  s  date,  that  you  was  then  better  ^h'fliiwef. 
^'  than  when  I  saw  you.  I  shall  attend  to  the  di- 
*^  rections  you  give ;  but  there  are  still  one  or  two 
*^  things  that  require  explanation.  In  the  first 
^^  place,  the  gentlemen  appointed  trustees  by  th^ 
^'  former  deed  (who  are  pretty  numerous)  were  hy 

Vol.  I.  3  H 
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July  3, 1815.  *^  it  entitled  to  500/.  each  of  them.  Now  is  it  jrour 
^^'^'v-^*^   "  intention  that  these  lemcies   are  to  remain,  al- 

PAPBR  WRIT*  '  . 

TBv  AMD  ^^  thoujgh  their  nomination  as  trustees  is  revoked  ? 
TE^AToiJ  "  ^'  ^^  y^^  *^  ^^^  them  to  the  new  trusteesj  «r  to 
AND  cox-'  <«  both  old  and  new  ?  Secondly,  if  I  recollechty  the 
TBstAMvT-  ^'  most  valuable  part  of  your  jewels  were  left  to  Mn. 
OTAOE^ELD,  ^^  Ferguson.  As  she  is  dead,  do  you  mean  they 
UNDER  THB  *<  shouM  go  to  hcr  children  ?  or  how  are  they  ^as 
STANCES,  KOT  ^*  ^^^^  ^^  thc  arms,  watches,  and  other  articles  be^ 
mentary^ik'  "  queathed  to  your  deceased  son)  to  be  disposed  of? 
iTiBLF.  <^  Please  to  inform  me  of  your  intentions  as  to  these  or 

any  other  particulars  you  wish  to  have  noticed  T 


t€ 


To  which  Sir  Hector  replied  :— 
Oct.  «9»  1805.      «  I  do  not  mean  that  any  trustees  of  mine  should 

Sir  Hectors       .,  .  *.    ■  ,    •  i  t 

leply.  *  receive  any  part  of  the  500/.  but  those  who  aie 

^^  now  mentioned  in  my  codicil ;  viz.  Mr.  Coutts, 
"  Mr.  Antrobus,  Mr.  Coutts  Trotter,  Mr,  Marjori- 
^^  banks,  and  Mr.  Alexander  Brodie,  or  such  of 
*'  them  as  shall  accept  of  being  one  of  my  trustees. 
"^^  I  could  not  think,  if  I  desired  it,  that  the  others 
^'  would  accept  of  any  money  when  they  did  not 
"  act,  or  were  even  mentioned  in  my  last  list  of 
'^  trustees.  I  am  sure  one  of  them  at  least  would 
^^  not.  As  to  my  Jewels,  I  leave  and  bequeath  to 
*^  ray  grand-daughter,  Jane  Ferguson^  my  large 
^^  single  stone  diamond  ring ;  and  to  my  grandson, 
^'  Robert  Ferguson,  tny  antique  stone  of  a  Parthian 
^^  King^s  head,  made  of  a  fine  oriental  stone,  in 'a 
^^  ring ;  and  I  leave  to  my  broths.  Sir  Alexander 
^^  MuniD,  my  ring  with  my  motfaer^s  hair  in  it,  set 
^^  with  I4rge  diamond  sparks ;  and  I  now  Kvoke 
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'^  ^nd  pinnxil  the  manner  these  three  rings  were  dis-  July  3,  isia. 
"  posed  of  in  my  former  settlement.     I  leave  it  in    ^"— ^v^— ' 
^  my  own  power  to  give  my  xuby  ring,  sjet  round  ten  anp 
^*  with  ruby  sparks,   and  my  ruby  spinelle  ring,  "estator' 
*'  th^t  is,'  a  ruby  not  come  to  perfection,  or  in  its  and  con- 
*^  infancy y  away  in  i,ny  life-time,  or  after  my  death,  testameot- 
'^  shpuld  they  then  be  in  my  own  possession.     I  ^ry  lan- 
f^  haye  but  one  gold  watch,  which  I  leave  to  Mr.  under  the  ' 
f^  George  Munro,  writer  in  Dingwall,  my  fector;  stances,  Noy 
"  and  arms,  or  any  other  trinkets,  I  leave  as  they  "^^  *^  te^ta- 

,.  in.  n'  1  '    '  A        1     MENTA^y  ly 

«'  are  deposed  of  m  my  former  settlements,  ^nd  itself. 
"  if  I  have  left  the  Order  of  the  Bath,  set  with 
^^  jewels,  my  plate,  boo)cs,  pictures,  household  fur- 
^^  niture  of  eveiy  sort,*to  ^ny  but  ray  heir  of  entpil, 
^^  as  also  my  horses,  carriages,  farming  cattle,  farm- 
'^  ing  implements,  milk  cows,  sheep,  and  poultry, 
^^  to  any  X)thf  i*  but  him,  I  revoke  and  annul  the 
^^  «ame ;  and  I  leave  tho^e  articles  and  live-stock  to 
^'  my  heir  of  entail ;  alsp  pU  the  liquors  in  my  eel- 
*^  Ur  in  Novar  House  to  him..  I  wish  you  a  good 
'^  journey  south ;  and  when  you  have  finished  my 
^^  last  codicil^  or  additional  settlement,  I  request 
*f  you  will  send  it  to  me  to  he  signed  as  spon  as 
'^  possible.** 

IThis  was  the  laH  lettjer  written  by  *Sir  Rector  oa 
the  subject  of  his  settlements ;  and  Mr.  M^ntofU 
having  returned  to  Edinburgh  wrote  Sir  Hector  as 
/olUxws  :— 

^^Upon  xpY  arrival  at  Edinburgh,  I  sein*ched  Nov.so,ij80f. 
^^9mo^;lg  my  papers  for  the  Sforplls  of  your  de^ds  of  JfsiKS^ 
•\f^ttlen5ienfs;^\it  thie  on^yo^sm  my.po8(^e?luon  Wtei^®- 
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July  3«  18T9. 


PAVZn  WRIT- 
TEN AKD 
8I6NBD  BY 
TESTATOR, 
AND  CON- 
CEIVED IN 
TESTAMENT- 
ARY LAN- 
t;nAGE,HELD, 
UNDER  THE 
CIRCUM- 
STANCES, NOT 
TO  BE  TESTA- 
MENTARY IN 
ITSELF. 


^'  are  the  scroll  of  your  original  tailzie  and  trust- 
"  deed  in  1 792.  Since  that  time  many  alterations 
**  were  made  by  other  deeds  ;  and,  in  particular,  I 
*^  find  that  the  tailzie  and  trust-deed  were  com- 
"  pletely  new  modelled,  and  wrote  over  again  by  me 
*'  in  1798  ;  upon  which  occasion  the  deeds  of  the 
*^  year  179^  were  most  probably  destroyed,  and  the 
"new  deeds  (1798)  being  wrote  by  me  in  the 
"  country,  I  either  did  not  make  out  a  complete 
"  scroll,  or  did  not  preserve  it;  so  that,  unless  you 
*^  think  that  a  general  deed  (such  as  I  sent  you  a 
"  scroll  of  from  Inverness)  will  be  sufficient,  we 
"  must  delay  making  out  this  new  deed  until  you 
"  have  an  opportunity  of  examining  the  present 
*^  subsisting  deeds,  which  are  in  Mr.  Coutts'  hands. 
"But  if  you  incline  it,  the  material  alterations^ 
"  such  as  the  change  of  tmstees,  &c.  may  be  done 
"  on  a  separate  sheet  of  paper,  without  waiting  for 
"  the  present  deed  ;  and  perhaps  your  late  bai^in 
"  with  Culcairn  may  induce  you  to  make  some 
"  other  alterations/' 


Nw.  55, 1805. 
Mr.  Georp;e 
Munro  (Sir 
Hector's  fac- 
tor) lo  Mr. 
M'lntosh,  $ir 
Hector  Mng 
so  poorly  as 
not  to  be  able 
to  write. 


When  this  letter  arrived  at  Novar  House,  Sir 
Hector  was  too  near  his  end  to  be  able  to  answer  it ; 
but  a  letter,  of  which  the  following  is  an  extract, 
was  written  to  Mr.  M'Intosh  by  his  factor,  Mr. 
George  Munro. 

^'  Sir  Hector  has  received  vour  letter  of  the  20th -; 
"  and  I  am  exceeding  sorry  that  be  is  under,  the 
'^  necessity  of  employing  me  to  write  you.  He  has 
**  been  for  some  days  very  poorly  indeed,  and 
"  mostly  confined  to  bed ;  yet  his  faeulties  are  per- 
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'^  fectly  active^  and  he  is  transacting  business^  and  Julys,  is  13. 

**  granting  leases  to  his  tenants ;   and  desires  me   ^^ v—— ^ 

**  to  say,  that  what  be  wished  you  to  make  out  for  teit  and 
^*  bim  would  be  done  on  his  going  to  London.  ^'^^^^  »^ 

,      .,  .     •  TESTATOR, 

^*  which  is  impossible,  and  quite  contrary  to  every  avd  con 


appearance,  as  I  do  not  suppose  he  will  ever  walk 


CErVBD  IN 
TESTAMBNT- 

"  down  stairs ;  and   if  what  he  employed  you  to  ^^^  ^^^' 

V      J  J  GUAOE  HELD 

"  draw  up  is  material  to  himself  or  others,  I  should  under  the  ' 
*'  beg  leave  to  suggest  the  idea  that  you  should  stances,  not 

"  extend  it,  and  send  it  to  him  to  be  executed.'*  ^o  be  testa- 

mentary iir 


ztsblf» 


Sir  Hector  died  a  short  time  after  the  date  of  this 
letter,  without  carrying  into  eftect  the  suggestion  of 
Mr.  Munro,  or  taking  any  farther  ^tcps  towards  the 
alteration  of  his  settlements* 

While  the  above  correspondence  was  going  on. 
Sir  Hector  commenced  and  concluded  a  treaty  for 
the  purchase  of  a  neighbouring  estate  belonging  to 
Mr.  Munro,  of  Culcairn.  The  minute  of  sale, 
dated  the  4th  December,  1805,  stipulated  that  the 
property  should  be  conveyed  to  Sir  Hector,  and  the 
heirs  of  entail  succeeding  him  in  the  lands  aftd  estate 
of  Novar. 

Soon  aftgr  Sir  Hector's  death,  the  Respondents  Respondents* 
brought  their  action  against  the  Appellants,  con-  *^"*^"' 
eluding  for  a  declaratory  decree,  finding,  "  that  the 
"  writing  of  the  ^Ist  of  October,  1805,  is  a  valid 
"  de^d  and  ^p  effectual  part  of  Sir  Hector  Munro's 
"  settlements,  'having  the  legal  effect,  in  the  first 
"  place,  of  recalling  the  nomination  of  trustees  aj)- 
"  pointed  by  the  trust-deed  of  1798,  and  of  em- 
"  powering  the  Pursuers  (Respondents)  to  act  in 
^*  th^ir  room ;  in  the  second   place,  that,  by  the' 


44i  6ases  m  THE  HOUSE  6t  idib^ 

JuTy3,i8is.  ^'\Vriting6fthe21stof  Octbh^t,  fgOS,  th^conV^- 
^^^     V— — ^   "  ^nce  of  his  fesidluary  estate  to  Mrs.  Femuson, 

VAPJSR  WRIT*  -4. 

TEN  AND  *'  Hugh  and  Alexander  Muriro,  Sir  Hector'^  clHl- 
rEatiroK,  "  ^''^"^  ^»  recalled ;  and  that  the  ttniiets  mrisi 
AND  CON-       (<  apply  the  residuary  estate  fot  the  benefit  of  the 

CEIVFDJN  Aiir  »f 

TESTAMENT-  *^  hcir  of  cntail,  including  thfe  Idnds  purchased  frotn 
t^ZJ^^I,'*       "  Wtr.  Diincah  Miinro,  of  Culcairti,  and  ahy  other 

OUA6E)HELD,  '  '  •' 

UNDER  THE  "  linds  \vhich  Sir  Hector  may  have  pufchased  sub- 
sTA^crs.ifOT  "sequent  to  the  ttust-dfeed  of  179^;  and,  lastly, 
TO  BE  TESTA-   (c  ^^at  thc  legacl^s  tnentioried,  both  in  the  writing 

fCENTART  IN  ^  .  .  ^ 

ITSELF,  "  of  the  21st  of  October,  1805,  and  in  Sir  Hector^s 

*'  Letter  to  Mr.  M'Intosh  of  the  29th  of  thc  same 
^^  month,  are  efFeqtual  bequests,  atld  ought  to  be 
"  paid  by  the  new  trustees.'* 

The  action  came  on  before  Lord  Mekdowbank; 
(Ordinary,)  who  made  avisahdufH  with  thfe  cdusfe  to 
the  fcourt,  and  ordered  inforhiations,'  Which  ih6 
Court  having  advised,  on  the  2bth  of  January^ 
1 808,  pronounced  this  interlocutor  :-^*^  On  report; 
^^  of  Lord  Meadowbank,  and  having  advised  th* 
"  hiiitual  information^  for  the  parties  arid  whole 
*^  cause,  they  sustain  the  codicil  libelled  on,  exe^ 
^^  cuted  by  Sir  Hector  Munro  upon  the  21st  of  Oc- 
'^  tober,  1805,  as  etptanatory  of,  And  modifying,  his 
^^  latter  will  and  testament,  and  remit  to  the  Lord 
*^  Ordinary  to  hear  parties  farther  on  the  other 
^*  points  of  the  cause,  &c.'*  A  reclaiming  {^iion 
was  given  in,  but  the  Court  adhered  to  the  interlb- 
cutor;  whereupon  the  Appellants  appealed. 

Mr.  Adam  and  Sir  S.  itomiUy  (for  Appellants) 
argued,  that  it  was  clear,  from  the  whole  oF  the 
correspondence,  that  the  paper  in  question  wias  ne* 
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ver  understood,  either  by  Sir  Hector  Munro  or  his  Julys,  isis. 
agent,  to  be  in  itself  testamentary,  but  that  it  was   ^ v-— ^ 

.  1  ,  ,  '  J  ,  PAPER  WRIT- 

eonsioered  merely   as  a   memorandum,  or  plan,  ten  and 
from  which  a  more  formal  instrument  was  to  be  "^*f^  "^ 

TESTATOR, 

made  out ;  and  to  establish  this  as  a  will  would  be  and  con- 
changing  a  paper  of  one  descnption  into  a  paper  of  tbstament- 
another  description  diftrent  from  what  the  testator  ^^^  ^^^'' 

*  GUAOEyHELDj 

himself  intended.     And  they  referred  to  the  Scotch  dnder  the 
cases^  M'Farquhar  ».  Calder^  June  16,   1779- —  8tancb8,npt 
Douglas  V.  Earl  Morton^  June  19,  1771,  which  i^^^^^^' 
was  affirmed  on  appeal  January  21,  1773. — Demjh  itself. 
ster  V.  fFilson,  Nov.  15, 1 799-— And  cited  Erskine,  J^^ff^ 
b.  3. 1. 1.  s.  3.— B.  3.  t.  9.  s.  7. — ^VoeFs  Commcnta-  1779.— Doug* 
ries  on  Pandects,  b.  28.  t.  1.  s.  17. — It  was  settled  MortoM77i. 
by  the  law  of  England,  which  governed  this  case,  ^"P*^*^  ^• 
that  a  paper  designed  to  operate  in  itself  as  a  will 
of  personal  property,  however  informally  executed, 
would  be  testamentary ;  and  even  though  there  was 
an  intention  to  execute  a  more  formal  instrument,  if 
thef  party  was  prevented  by  sudden  death  from  car* 
Tying  that  intention  into  execution,  the  paper  would 
be  establi^ed  as  testamentary.    But  unless  it  could 
be  shewn  that  the  party  was  so  prevented,  a  paper,  ^^^ 
though  dated  and  signed,  which  was  merely  a  me-  Griffin,  ivtai 
morandum  for  a  more  formal  instrument,  would  not  tw»v. War« 
be  established.    And  they  relied  on  the  cases  of  °*^  ^Tl. 
Griffin  v.  Griffin^  and  Mathews  v.  Warner.  b  Vc».  sa. 

Messrs.  Leach  and  Homer  (for  Respondents) 
contended  that  this  was  not  a  paper  of  instructions, 
but,  in  itself,  a  settled  testamentary  paper.  It  was 
merely  a  question  of  construction  of  the  instrument 
itself^  from  which  its  meaning  was  to  be  collected^ 
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Julys,  1813. 


PAPER  WRIT- 
TEN AND 
tlGKKD  BT 
TESTATOR, 
AMD  CON* 
CBIVED  IN 
TE5TAMEWT- 
ARY  LAN- 
•UAGEyUELD, 
UNDER  THE 
CIRCUM- 
STANCES, NOT 
TO  BE  TESTA- 
VENTARY  IN 
ITSELF. 
Bttkine,  b.  3. 
|.  2.  s.  k9,  ^3. 
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and  not  from  other  sources*  The  law  of  England, 
and  that  of  Scotland,  were  not  the  same  on  this 
subject,  and  the  case  ought  not  therefore  to  be  go- 
verned by  the  rules  and  authorities  of  a  foreign  sysu 
tem.  This,  by  the  law  of  Scotland,  was  a  perfect 
writing,  holograph  and  signed,  (Erskiiie,  b.  3.  t.  2« 
s.  22,  23.)  Tlie  intention  to  execute,  at  a  subse* 
quent  period,  a  more  formal  dced^  could  not  destroy 
the  validity  of  a  complete  codicil  executed  in  the 
mean  time.  The  Scotch)  cases  cited  on  the  other 
side  had  been  in  reality  decided  on  principles  fa- 
vourable to  the  views  of  the  Respondents,  The 
fact  that  Sir  liectoF  had  purchased  an  estate  i\'hicli 
was  intended  to  go  to  the  heir  of  eptail  was  also  re^ 
lied  upon,  as  showing  that  the  holograph  codicil  was 
considered  by  him  aq  a  complete  testamentary 
paper. 


The  Lord  Chancellor  said,  that  the  effect  of  the 
paper  ought  to  have  been  first  tried  in  the  Ecclesi- 
astical Court.  It  would  be  curious  if  that  Court 
were  to  differ  from  the  Court  of  Session  and  the 
House  of  Lords, 


.Jn1y7,  I8ra. 
lObservatiouf 
and  Jwli^' 


Lord  Eldon  (Chancellor.)  This  was  an  appeal 
calling  in  question  a  judicial  declaration  of  the 
Court  of  Session,  by  which  that  Court,  *'  having 
"  advked  the  mutual  biformations  for  the  parties 
^'  and  rchple  cau.^e,  sustained  the  codicil  libelled  on^ 
"  executed  bif  Sir  H.  Munro  upon  the  list  of 
^'  October^  1805,  as  explanatory  of\  and  modifying^ 
f^  his  latter  will  and  testament.'*  The  question  was, 
"VVhether  this  paper,  of  the  aut  of  Qctob^o  180a^ 
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was,  or  was'not,  to  be  taken  as  explanatory  of^  and  July  7*  isis. 
modifying,  .the   latter  will    and  testament?     The   ^'— "v— ^ 
Court  of  Session  considered  it  not  as  instructions,  ten  and 
but  as  a  paper  in  the  nature  of  a  testament,  and  f^^^^l^^^ 
affecting  one  regularly  executed.     Their  Lordships  and  cok- 
would  observe  that  the  regular  will  had  been  proved  t»8tament- 
in  this  country,  and  that  the  opinion  of  the  Court  ^"^  '^^' 
of  Session  had  been  taken  on  these  pa|!>ers  before  under  thb 
their  efiect  was  tried  in  the  Ecclesiastical  Court,  stances,  not 
which   was  not  the  most  regular  mode  of  pro-  to  be  testa- 
ceedmg.  itself. 

Tlie  words  of  the  interlocutor  gave  the  appclla*  Court  ofSes- 
tion  of  a  codicil  to  the  paper  of  the  21st  of  October,  thing  «!•  10^ 
J  805,  but  said  nothing  as  to  the  letter  of  the  29th  Jj^^'J^'q^^^ 
of  October,  1 805  ;  and  yet,  if  the  other  was  of  a  isos. 
testamentary  nature,  their  Lordships  could  not  re« 
fuse  to    consider  this  as  of  the   same  character. 
Here,  then,  was  a  former  will  proved.     The  Court 
of   Session  had  decided  that   the  paper    of    the 
21st  of  October  W4S  a  codicil  expl^anatory  of,  and 
modifying,  the  will,  but  bad  given  no  judgment  a^ 
to  the  letter  of  the  29th  of  October,   1805,  which 
altered  the  paper  of  the  21st     He  mentioned  this, 
as  he  wished  to  draw  the  attention  of  their  Lord<- 
ships   to   the  circumstances,    to  see   whether  the 
judgment  would  atfect  any  suit  as  to  this  matter  in 
the  Ecclesiastical  Court.     His  opinion  was,  that  it 
would  not  necessarily  do  so.  Correspond- 

The  written  correspondence  on  this  subject  had  cnceproocrly 
been  admitted  as  evidence,  and  he  thought  properly  evidencis  hut 
jidmitted,  as  the  paper  was  of  a  doubtful  and  ambi-  low^ught^ 
guous  character,  and  required  explanation;  but  they  have examin* 

I        111  *•      I  T  T  I  .•.,-.,    «d  the  agent 

fhoulu  nav^  gone  tarther.     U|)on  what  pnqcipic  did  and  factor. 
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PAFBR  WRIT- 
TEV  AK1> 
6IGNft]>  BT 
TEyrATOR, 

AND  eoir- 

CBITBD  IK 
TESTAMBHT* 
ART  LAM- 
«DAOB,fteLDt 
VVDBR  THB 
CIRCOM- 
iTAMCBf.VOT 
TO  BE  TB9TA- 
MBNTART  IV 
IT8BLP. 

If  the  piper 
WM  not  m  k- 
•elf  testament- 
ary»  its  being 
liwognph  Bod 
■ign^  aid  not 
alter  iu  na- 
ture. 

Ko  sudden 
death  to  pre- 
vent the  exe- 
cution of  a 
formal  instro- 
ment. 
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tb«y  not  let  in  such  parole  testimony  as  that  of 
M'Intosh  and  George  Munro^  as  to  the  oonversa* 
tion  that  took  place  ? 

He  laid  out  of  view  the  fact  that  it  was  the  ohjedr 
of  the  testator  to  realize  a  part  of  his  personal  estate 
lor  the  purchase  of  an  estate  in  land  to  go  to  hit 
heirs  of  entail,  as  it  did  not  appear  to  him  to  bear 
upon  the  present  question. 

Here  too  he  would  observe  in  one  short  word 
upon  the  fact  that  the  paper, was  hol(^raph  and 
signed.  That  holograph  writing  and  signature  gave 
faith  in  Scotland  was  true :  but  still  the  question 
occurred.  What  was  this  paper  ?  If  it  was  not  a 
will,  its  being  holograph  and  signed  did  not  alter 
its  nature. 

He  would  also  remark  here,  that  it  was  admitted 
on  all  hands,  that,  if  the  papa*  was  onljr  instruc- 
tions, there  was  no  sudden  death  nor  accident  to 
prevent  the  regular  execution  of  a  codicil.  The 
true  question  then  was,  Whether  the  paper  of  the 
list  of  October,  1805,  was  to  be  taken  as  instruc- 
tions for  a  will,  or  in  its  own  nature  and  eSoct 
testamentary  i  He  agreed  that  there  was  much  in 
the  words  used  in  the  paper  of  the  21st  of  October 
of  the  nature  of  testamentary  language ;  but  then, 
if  it  was  meant  that  another  should  prepare  the 
actual  codicil,  and  Ihis  was  intended  as  instructions, 
it  was  not  surprising  that  the  instructions  should 
have  been  written  in  a  language  ihat  should  have 
much  of  the  character  of  a  will.  The  paper  began, 
^^  I  wish  a  codicil  to  be  made  to  my  last  wiU  and 
•^  testament  in  the  following  manner,*"  Now  thia 
rather  denoted  that  the  instrument  should  be  made 
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lit  H  future  tiift^.     H*  Agreed,  hovvever,  that  they  Mff,  i8i3. 
^*re  capable  of  being  understood  in  an  immediate  ^^—^v— ^ 

•  pApbr  writ* 

and  present  sense^  eoftsi^tent  with  the  purpose  of  ten  a»o 
then  framing  an  actual  cbdtcil.     But  the  difference  t^'tator^ 

thigh t  depend  upon  this,  ♦whether  a  man  sat  down  and  cow- 

.  ceiVkd  tvt 

to  write  such  a  paper  for  hittiself,  or  with  a  view  to  TBSTAKiEwt- 

send  it  to  atiothef,  a  man  of  business,  whom  he  ^f,Ti'J^fl»* 

wished  to  do  the  kct.     But  if  the  correspondence  xindbr  the 

should  be  admitted  as  explanatory  of  the  fiaturedf  starces^koy 

the  pApet",  then  they  were  to  look  at  the  envelope,  Ji^^",f^^l" 

(letter  of  the  21st  of  October.)   in  which  it  was  itself^ 

written,  «  I  send  you  the  codicil/'     It  had  been  J^fuVaVd* 

ably  argued  by  Mr.  Leachy  that  Sir  Hector  Munro  effect  of  the 

called  the  paper  "  th6  dodicil ;"  but  the  whole  must  1^^^ 

be  taken  together,  **  I  send  you  tlie  codieil  /  msh 

^  tb  be  made."*    He  cbuld  not  then  mean  that  the 

codicil  wciS  ready-made  to  Mcintosh's  hands :  and 

thbugh  he  tised  wdrds  in  the  correspondence  which 

thb  sigent  Would   use    in  making  the  codicil,  yet 

they   might  be  intended   merely  as  instructions. 

M'lntosh,  after  his  retUrti  from  his  visit  to  Sir  H. 

Munro,  wmte  the  letter  of  the  l4th  of  October, 

1805,  stating,  *^  that  he  found  the  letter  of  the 

^  2lst,  and  memorandum  contained  iii  it,  so  dis- 

^  tinct  atid  explicit,  that  it  occurred  to  him  he 

^  might  make  out,**  (note  Will  or  codicil,  but)  « the 

^'^  scroll  of  the  intended  deed ;  ahd  that  he  sent  the 

^  ne^  scroll"    tie  should  be  glad  to  know  whether 

it  was  possible  to  conceive  that,  when  the  agent 

Wrote  this  letter,  either  the  employer  of  employed 

had  any  notion  that  the  paper  in  question   was 

mreant  to  be  a  V^ill.    '^  The  soroU  now  tetit  revokeB 

5*  all  your  former  legacies.**    By  this  the  writer 
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meant,  that  the  scroll  when  matured  would  revoke 
former  legacies ;  but  he  spoke  of  it  as  present,  in 

P^PER  WRIT-        ,  cf      r-w     ikr  i-  i       ^i  i      • 

TEN  AND  the  same  sense  as  oir  H.  Munro  did,  though  it  was 
«iGNtD  Bj      meant  as  future.     This  letter   contained  a  paper 

,  TESTATOR,  ....  r    r 

AND^oN-  deed  of  revocation,  with  which  Sir  Hector  was  not 
TESTAMENT-  satisficd,  and  wrote  upon  it,  ^^  that  he  did  not  mean 
AKY  LAN-       c(  ^j^^^.  ^i^jg  jg^g^  ^j^gj  should  fevoke  the  yearly  an- 

cNDfcR  THE  "  nuity,  &c/'  The  letter  of  Sir  Hector  of  the  aCth 
•TANcils.NOT  of  October,  and  that  of  Mcintosh  of  the  27th  in 
TO  BE  TF MA-  answer,  also  clearly  referred  to  the  transaction  as 

MENTARY  IN  ^      .    ,        ,  r.ti  t  \  n      t  i         ^ 

ITSELF.  unnnishcd.     Ihen  came  the  letter  of  the  29tb  of 

October,  1805,  which  was  material  for  two  reasons: 

1  St,  Suppose  the  last  passage  to  be  excluded,  it  was 

impossible  to  tak^  the  former  paper  without  this ; 

and,  2d,  If  the  last  passage  were  included,  it  would 

go  a  great  way  to  prove  that  neither  the  one  nor  the 

other  was  held  to  be  final  till  something  farther 

was  done,  which  he  considered  as  his  last  codicil  er 

Tesiator*tcalI*  deed.     It  signified  nothing  his  calling  it  a  codicil, 

a"codicir5iKni-  ^"'^'s  it  really  was  one ;  nor  his  calling  a  scroll  a 

fied  noihiirg.     deed,  if  it  was  no  deed.     Unless  the  paper  in  his  re- 

Que:»tion  was,  ,       .  'n  •        i 

Whether  it  positofics  was  to  opofate  as  2^  Will  lu  the  mean  time, 
i«allywa»one?  j^^  hirpsclf  spoke  of  the  other  as  incomplete:— 
<*  JVIi^nyou  hav^  finished  my  last  codicil^  or  addi- 
**  tional  seithmenty  I  request  you  will  send  it  to  me 
*^  to  be  signed  as  soon  as  }x>ssible/*  This  was  de- 
monstrative that  the  last  codicil  was  something 
which  Mcintosh  was  to  preps^re  or  finish,  s^qd  which 
Sir  Hector  was  to  complete  by  sigping,  M'Intosh 
accordingly,  on  the  20th  of  November,  1805,  wrote 
for  farther  instructions;  and  George  Munro  (the 
factor)  answered,  by  command  of  Sir  Hector, 
(tatin^,  ^^  that  he  w^s  desired  to  sa^^  that  what  Sir 
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"  Hector  wished  Mcintosh  to  make  out  for  him,  July?,  is  is. 

^*  would  be  done  on  his  going  to  London.**     If  this  ^— ^v^-^^ 

last  letter  should  be  taken  as  evidence,  they  had  the  tbv  and 

declaration  of  Sir  Hector  in  the  letter  of  the  29th,  1'/.^"  I"" 

A  Bo  r  A  A  O  Rf 

that  the  codicil  was  not  then  finished,  and  in  this  am©  con- 
last  letter  they  had  bis  declaration  that  he  was  re-  teItameot- 
solved  not  to  finish  it  till  he  went  to  London ;  and  ^^^  ^^^" 

.  GUAGEyHELD, 

therefore,  unless  the  paper  mentioned  in  the  inter-  bhder  the 

locutor  was  to  be  considered  as  instructions  which  si^cM^woT 

he  was  prevented  by  sudden  death  from  carrying  ^o  be  testa- 

into  effect,  the  codicil  never  was  completed.     ITien  itself. 

the  sole  question  was,  Whether  the  paper  of  the 

21st  of  October  was  merely  a  paper  of  instructions, 

or  sua  vi  testamentary  ?     It  appeared  to  him,  from  The  paper 

the  whole  of  the  evidence,  that  it  was  merely  a  S^suu<>^^ 

paper  of  instructions ;  and  if  it  was  so  meant,  the  ^<>°•• 

terras  in  which  it  was  expressed  made  no  difference. 

His  opinion  therefore  was,  that  the  interlocutor  of 

the  Court  of  Session,  ^^  sustaining  the  codicil  li- 

^*  belled  on,  executed  by  Sir  H.  Munro  on  the  21st 

*^  of  October,  1805,  as  explanatory  of,  and  modify- 

"  ing,  his  latter  will  and  testament,  ought  to  be  re- 

*'  versed.** 

Lord  Redesdale.    As  the  law  at  present  stood, 
almost  every  case  that  occurred  of  writings  of  this 
description,  lefl  in  repositories,  induced  a  degree  of 
litigation.     He  had  often  thought  that  the  law  in  Lawofwiiu 
regard  to  the  disposition  of  personal  property  by  ^JJen^^^^^^^^^^ 
will  ought  to  be  placed  on  a  more  solid  foundation,  t© be  placed  on 
It  was  a  cunous  circumstance  that  a  million  of  mo*  foundation. 
ney  could  in  this  manner  be  disposed  of  without  any 
solemnity,  when  a  single  acre  of  land  could  not  be 
so  disposed  of. 
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July  7,  .1813,  .     >Hip  -p^per  of  the  2]«t  pf  October^  which  the 

^ V— -^    Court  of  Session  bad  sustained  as  ie^t^jment^ry^  w^ 

TBK  AND        not  in  the  Vnds  of  .Sir  ,H.  Muiiro^  b^t  in  .thje  hQAdi^ 
^™f^  -^      of  M'Intosh.     That  was  an  impor^t  circumstance 

T£STATOR|  ,  .  '       .  '      f  .... 

AND  CON-  wkh  a  view  ^o  the  quj^stiou^  Wb.etbci'  it  \yj«,  qr  iva^ 
tmtameUt-  not,  iateivlcd  »s  a  mer^  paper  of  instructigp^? 
ouIoE  HELD  '^  appeared  (h^t  jji  Qqtober,  179B,  iSiir  Rector 
VHDBR  THE  *  MuHfo  ba^  ^^ccuted  a  deed  of  entail  and  ^  trust- 
•TANCKs,NOT  dispo^itioHj  aud  likeyvisea  will  in, the  ij^ij^li^b  form, 
TO  BE  TESTA-  j|gvin^  rqferoncc  to  i\]^e  trust,  and  beq.\)eatbing  bi^ 
xTSBLv.  property  situated  out  of  Scotland  to  tru^te^,  fpr  the 

purposes  of  the  trust ;  and,  iq  1798  f^nd  17flt9>  it^ 
peared  that  be  had  executed  twp  codjciti^  Xo  hk 
jtrust-disposition.  In  1^05  be  conceive^  t^e  jpten- 
jtioa  of , altering  bis  jscttlement,  an(i  wrote  ap^per 
beginning  wifh  these  words  : — "  J  wish  a  codicil  to 
'^  be  made  to  my  b^st  will  ^nd  testame^t  in  the  foL- 
•^^  lowing  mannpr."  There  were  two  p^per^  pf  thii 
description.;  one  ©f  wbicfi  remained  with  Sir  Elector 
Munro,  and  the  o^r,  which  w^  pior^  perjEbct, 
apd  which  bad  been  considered  by  t}ie  Court  bejow 
as  ^  cfldicil,  had  been  ^iven  tP  M'lntqsh.  The 
paper  was  sent  in  a  letter  of  the  same  date,  ^n  whidi 
Sir  Jtlector  gave  bis  r^sops  for  wishing  to  l^ave 
certain  alterations  mv^e  in  his  settlement;  ai^  it 
had  evidently  beep  sept  for  the  pprpp^e  of  having  a 
more. formal  ipstrupiept  drawp*  M'lqtosh  accord- 
ingly sent. a  scroll  of  ^  pew  in^trqmi^nt ;  <but  tbjui 
not  coinciding  exactly  with  the  ideas  of  Sir  H^tpr, 
tlic  Latter  wrote  in  reply  to  the  fprmer,  ip,  terms 
.which  aippunted  in  effect  to  this,  4^(  JVI^Intpsb 
,had,  to  ^  certain  extent,  mista^^n  i)is  jsQjQ$miRg« 
This  showed  that  the  intention  of  tl^.  t^tRtor  y(^ 
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90  imperfectly  expressed  in  this  paper^  that  M^In-  July?*  isia. 
tosh  did  not  know  his  meaning ;  and  yet  they  were   ^*— v— ^ 
called  upon  to  say  that  this  was  a  complete  will,  ten  avd 
When,  in   the  course  of  the  correspondence.  Sir  'gg^f^o^^ 
Hector  spoke  of  his  "  last  deed^*  it  was  evident  akd  cow-' 
that  he  meant  the  formal  instrumient  which  was  to  tsbtambnt- 
be  prepared.  ^^^  ^^' 

It  had  frequently  happened^  when  instructions  unoer'tkx 
were  left  signed  fqr  bequeathing  personal  property,  siA^cBs,NOT 
and  the  testator  wishing  to  carry  them  into  effect  ^o  »«  tbita- 
by  a  formal  mstrument,  had  been  prevented  by  tTSBLP. 
sudden  death  from  so  doing,  that  the  instructions 
were  sustained  as  themselves  testamentary.  M'ln- 
tosh  appeared  to  refer  to  this  in  his  letter  of  the 
20th  of  November,  1805,  when  he  said,  "If you 
^  incline  it,  the  material  alterations,  suoh  as  the 
^^  change  of  trustees,  may  be  done  on  a  separate 
^^  sheet  of  paper,  without  waiting  for  the  present 
•^  deed.**  Sir  Hector's  factor,  G.  Munro,  wrote  in 
answer  to  this,  "  that  Sir  Hector  had  been  very 
^^  poorly  indeed  for  some  days,  and  mostly  confined 
^^  to  bed ;  but  that  his  faculties  were  perfectly  active, 
'^  and  that  he  was  transacting  business  and  granting 
"  leases  to  his  tenants  ;*'  and  then  he  stated  that  he 
was  desired  to  countermand  th^  instructions  for- 
merly given  to  Mcintosh,  as  Sir  tHector  wished  to 
delay  the  execution  of  his  purpose  till  he  went  to 
London.  This  clearly  took  the  paper  in  question 
out  of  the  range  of  those  papers  of  instructions 
where  sudden  death  prevented  the  execution  of  an 
intended  more  regular  and  formal  instrument ;  and 
no  step  had  been  taken  to  get  a  more  formal*  instru- 
ment signed,  though  suggested  by  Mn  G.  Munro. 


TESTAMENT- 
ARY LAN- 
eUAOB^HRLD, 
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Julyr,  tais.  All  the  arguments  in  support  of  this  paper  M 
^'""""v^"^   testamentary  proceeded  on  the  assumption  that  it 

PA^ER  WRIT*"  •'     *  _  •* 

TEH  AKrf  was  what  it  really  was  not.  Though  he  called  it 
wdTAToT,  "  ^y  (codicil,"*'  as  if  it  had  then  been  an  actual  co- 
AND  CON-  dicil ;  yet  he  evidently  referred  to  a  future  act — ^ta 
a  codicil  to  be  made.  It  Was  clear  that  Sir  Hector 
had  never  made  up  his  mind  on  that  paper,  so  za 
UHDBRTHB  that  it  should  in  itself  operate  as  a  disposition  of  his 
iTANCE3,N0T  propcrty.  He  therefore  concurred  in  opinion  with 
TO  BE  TESTA-  jjjg  noWo  aud  learned  friend,  that  the  judgment 
iTSELp.  ought  to  be  reversed. 

Sir  Hector  ne- 
ver made  up  , 

h»  mind  on  '^  Ordered  and  adjudged,  that  the  interlocutors 
Mto^kelt  "  complained  of  be  reversed,  so  far  as 'they  .sustain 
in  itself  testa-    a  ^^^  paper  libelled  on  (in  the  interlocutor  of  the 

mcntary.  r  r  \ 

*'  20th  of  January,   1808,    termed  a  codicil,  and 

"  therein  expressed  to  have  been  executed  by  Sir 

"  Hector  Munro  upon  the  20th  of  October,  1805) 

**  as  explanatory  of,  and  modifying,  the  last  will  and 

"  testament  of  Sir  Hector  Munro.     And  it  is  further 

*'  ordered,  that  with  this  reversal  the  cause  be  re- 

"  mitted  back  to  the  Court  of  Session^  to  proceed 

*^  therein  as  is  just.'* 

Agent  fur  the  Appellants,     Campbell. 
Agent  for  the  Respondents,  Frassr. 


ON  APPEALS  AND  WRITS  OP  ERROR.  450 


ENGLAND 


CHROR  FROM  THE  COURT  OF  KINGS  BENCH. 

''  Hearn — Plaintiff'  in  error. 
GoLE — Defendant  in  error. 

ActiO!ir  of  covenant  on  an  annuity  bond  against  the  snrety  in 

the  bond.     Grantor  covenants  to  pay  on  a  day  certain,  and  **^y^»  '®*3- 
his  surety  covenants  to  pay  in  twenty-eight  days  from  that   ""*— v-*^ 
time,  in  case  of  default.     Declaration  states  payment  to  be  **»or. 
due  from  the  surety  on  5th  July,  being  only  the  day  of 
payment  by  original  grantor.    Judgment  by  default  against 
the  surety,  and  error  in  Exchequer  Chamber  and  House  of  •  ' 

Lords.  Held  that  writ  of  error  was  not  sustainable,  because 
the  bond  and  covenant  (independent  of  the  above  incoiw 
listent  allegation)  were  sufficiently  set  forth  so  as  U>  pre- 
vent any  reasonable  mistake  as  to  ground  of  action. 


XlilS  WRs  an  action  of  covenant  upon  an  an-  Action  of  oo- 
nuity  bond  originally  commenced  in  the-  King's  ^*°*°*' 
Bench  against  the  Plaintiff  by  the  Defendant  itf 
error.  The  annuity  was  33/.  12^.^  payable  quar- 
terly to  the  Defendant  in  error  by  one  Whiter 
lock^  for  the  due  payment  by  whom  Hearn  became 
security.  The  days  of  payment  6th  April,  5th  July,- 
10th  October,  and  5th  January.  The  Plaintiff  in' 
error's  covenant  was-that,  in  case  default  was  indde^ 
in  any  of  the  payments  for  the  space  of  twenty^eight 
days  after  the  time- for  making  the  same^  the  surety' 
would  pay. 

The  declaration,  after  setting  forth  the  bond  and 
covenant,  stated,   "that,  on  the  5th  July,  1811^ 

VOL.  I.  2  1 
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May3»i8i3.    ^'  two  quarterly  payments  of  the  s<ud  annuity  had 

"^ s^— '  w  become  due  from  the  Plaintiff*  in  error  (instead 

Surety,  by       "  ^^  Mying  from  original  grantor  Whitelock)  to  the 

ro'«fj«*«.*«»tw*  "  Defendant  in  error,  under  and  by  virtue  of  the 

pavontheday  ^^  Said  indenture;  and  that,  although  default  was 

JungTbT    "  ^^  h  ^he  said  WUtiam  fVhitelock  in  the  pay- 

came  liable.      ^^  ment,  &c.  for  the  ^ce  of  twenty-eight  days  next 

^^  after  the  day  on  which  the  same  ought  to  bave 

^^  been  paid,  &c.  the  Plaintiff  in  error  had  not  paid, 

^^  or  caused  to  be  paid,*"  &c« 

Jadgroentby        Heam  suffered  judgment  to  go  by  defiiolt,  and 

8u4"y!a^'tt!  then  brought  bis  writ  of  error  in  the  Exchequer, 

ror  biougbt.     ,1^,^  the  judgment  of  the  Court  of  King's  Bench 

was  unanimously  affirmed.     Upon   which  Hearn 

brought  bis  writ  of  error  in  the  House  oi  Lords. 

The  errors  assigned  appear  in  the  following  rea- 
sons, containing  an  abstract  of  the'ai^guments  of 
counsel. 

Mr.  E.  Lowes  (for  Plaintiff  in  error)  aigued, 
l8t:»  Tbit  the  day  on  which  the  arrears  of  the 
iOniiit/  daiiaed  by  llie  declaration  are  all^  to 
bave  become  due,  was  material  to  be  alleged  ac- 
cording to  the  fiict^  inasmuch  as  the  demand  is 
grounded  upon  a  specialty,  and  4oes  not  depend 
ypon  evidence;  and  on  the  day  ao  stated  in  the  de- 
ckrttioa,  no  arrears  of  the  said  annuity  could,  bf 
any  poasibili^,  become  due  on  the  deed  declared 
upon  frana  the  said  Nathanid  Heam,  as  all^^  ia 
ttie.  said  declaration^  \inles6  by  virtue  of  some  new 
stipulation  or  agreement,  collateral  to  the  deed,  and 
which  is  not,  nor  could  be  made^  the  aul^ect  of  thv 
pvwent  fonn  cf  action. 
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ftd,  That  considering  the  day  as  rightly  liud>  Mays,  1  sis. 
then  the  name  of  the  party  from  whom  the  arrears 
of  the  annuity  are^  by  the  declaration,  alleged  to 
to  have  become  due^  is  altogether  mistaken  ;  nor  is 
the  mistake  aided  or  cured  by  any  of  the  statutes  of 
amendment  or  jeofail,  which  are  only  meant  to 
af^ly  to  eases  where  the  Chistian  or  surname  of  the 
plaintiff  or  defendant  was  mistaken  after  the  right 
name  was  once  correctly  stated,  and  where  the  mis- 
take did  not  afiect  the  right  of  the  suit,  as  it  does 
in  the  present  case ;  and  in  th^  statement  pf  the  ' 
non-payment  of  the  annuity,  each  subsequent  alle« 
gation  refers  to,  and  is  dependent  on  the  first; 
so  that,  unless  the  first  can  be  sustained,  none  of 
ibe  others  e«n  be  of  any  avail  to  support  the 
judgment* 

3d,  That  the  ^llegatioq  of  the  arrears  of  the  aa* 
Buity  having  becopie  due,  under  and  by  virtue  of 
tlie  indenture,  or  of  tfaeir  remaining  unpaid,  coi;* 
trary  to  the  form  and  effect  of  the  indenture,  oan« 
not  assist  the  statement,  inasmuch  as  that  is  a  mere 
eonelusion  of  law,  not  supported  by  the  facts  stated; 
nor  can  the  matter  be  rejected  tfs  suiplusage,  inas-  - 
much  as  it  is  not  impertinent,  but  rdevant  to  the 
action;  nor  is  it  repugnant  to  antecedent  matter^ 
nor  impossible  in  itself,  but  quite  consistent  with 
the  idea  o£  a  new  and  collateral  contract  dehors  the 
deed  for  the  FlaintilTin  error,  to  pay  the  annuity  on 
the  day  stated,  at  tlie  same  time  that  it  does  not 
shew  that  ^e  pefendant  in  error  had  any  claim 
upon  the  deed,  on  which  alone  he  can  recover,  if  at 
ttH,  in  this  suit ;  and  also  inasmuch  as  the  wbole 
tentenee  ewnot  be  rgeoted  as  surplusage ;  ^nd  no 

ai2 
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May 3,  laid,    part  of  an  entire  sentence  can  be  so  rejected  with- 
^'•^"v— ^  out  rejectinfi:  the  whole ;  nor  can  the  videlicet  under 

SRROR 

which  the  day  is  alleged  alter  the  case,  inasmuch  as 
the  matter  allied  thereby  is  material,  and  it  is  also 
matter  of  law  and  inference  from  the  deed,  unless  it 
be  referred  to  some  new  contract  collateral  thereto, 
on  which  the  Defendant  in  error  cannot  recover  m 
this  action. 

Mr,  Abbott,  (for  Defendant  in  error,)  in  support 
of  the  judgment,  contended, 

ist.  That  though  the  arrears  of  the  annuity  were 
not  due  in  the  first  instance  from  the  Plaintiflf  in 
error,  as  stated  by  mistake  in  the  declaration,  but 
from  the  grantor  of  the  annuity;  yet  it  being 
alleged  therein  that  the  sum  of  sixteen  pounds  and 
sixteen  shillings,  for  two  quarterly  payments  of  the 
said  annuity^  became  due  and  payable  under  and 
by  virtue  of  the  said  indenture,  and  that  default 
^vas  made  by  the  said  William  Wbitelock  of  and 
in  the  payment  of  the  same;  the  allegation  that 
they  became  due  and  payable  from  the  Plaintiff  in 
•  error  being  impossible,  and  inconsistent  with  the 
previous  statement,  may  be  rejected  as  surplusage  at 
common  law ;  and, 

2d,  That  the  mistake. would  he  aided,  if  neces- 
sary, by  the  statute  l6th  and  l^th  Charles  2, 
cap.  8,  which  declares  that  judgment  aflei^erdict 
shall  not  be  stayed,  or  reversed  for  a  mistake  in  the 
Christian  or  surname  of  either  parly,  Stc.  to  which 
the  Defendant  might  hbve  demurred,  and  shown 
the.samfe  fbr  cause^«  or  any  other. matters  of. like> 
nature^  not  being  againdt  the  righl  of  the  matter  of 
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the  suit,  nor  whereby  the  same  or  trial  are  altered,  May9,i8i3/ 

which  statute  is  extended  by  the  4th  Ann.  cap,  l6,  ^'— *^'^^■*^ 
sect.  12,  to  judgment^  by  default    (Vide  Richards 
V.  Symondsy  3  Wiis.  40.) 

Lord'Eldon  (Chancellor)  was  clearly  of  opinion  Observation* 
that  the  bond  and  covenant  were  upon  the  whole  mcnt"  *' 
so  distinctly  set  forth  that  there  could  be  no  reason- 
able mistake  as  to  the  instrument  and  ground  on 
which  the  action  was  founded ;  and  that  the  incon- 
sistent allegation  might  therefore  be  rejected  as 
surplusage. 

His  Lordship  stated,  that  the  resolution  of  the 
House  to  take  the  causes  in  their  order  did  not  pre- 
clude the  discretionary  power  of  calling  at  any 
time  causes  which  appeared  to  be  carried  there 
merely  for  the  purpose  of  delay.  If  the  Counsel 
who  signed  the  reasons  were  out  of  the  way,  the 
Agents  might  employ  others. 

Judgment  of  Court  below  affirmed,  with  expenses 
of  Defendant  in  error's  appearance  (l  10/.) 

Agents  for  Plaintiff  in  enror,     Stratton  and  Allport. 
Agent  for  Defendant  in  enror,  Tillbury. 
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APPEAL  FROM  THE  COUBT  6t  6HAIf€BmT. 

East  India  Company — Jfjpellanis. 

I>ee,i4,i8lf.  BiLL  filed  for  tithes  in  London^  at  2s.  9d.  in  tlie  poand^ 
^^■^— V— i-^  uhddr  37th  Hen.  8,  cap.  IS,  in  respect  of  buildings  Moog- 
TiTBifl  IV  ing  to  the  East  India  Comi^ny.    No  present  rent  paid ; — 

MWo»,  rents  and  tithes  paid  at  various  times  since  1660,  ror  some 

of  the  buildings  that  formerly  stood  on  the  site  dT  the  presoit 
buildings,  set  forth ;  and,  as  to  other  former  boihBngs^  no 
rents,  nor  payments  of  tithes,  could  be, shown.  No  spe- 
cific invariable  customary  payments  alleged,  and  none  of 
the  stated  payments  carried  up  to  time  of  Act  37  Hen.  8, 
cap.  19.  I>ecreed,  that  these  messuages,  war^ouses,  &c.' 
ooght  to  pay  2s.  9df«  in  the  pound,  according  to  improved 
value  I  and  this  affirmed  in  the  last  resort  upon  appeal. 


BH!  filed  Oct.    X  HE  Respondent^  .as  R^tor  of  the  pariah  of  St 

fli^  i«)i.        Andrew  Undershaflt  with  St.  Mary  Axe  annexed^ 

filed  his  bill  against  the  Appellants  for  the  rcooveiy 

of  tithes  for  certain  messuages  and  premises  held 

and  occupied  by  them  within  the  said  parish. 

The  bill^  after  stating  the  title  of  the  Respond- 
ent^ recited  the  decree  of  the  Archbishop  of  Can- 
terbury, of  the  23d  of  February,^  154S,  ordering 
payment  of  tithes  by  the  citizens  of  London,  at  the 
rate  of  2s.  gd.  in  the  pound;  and  die  statute  37th 
Henry  8,  cap.  12^  pursuant  to  which  that  decree 
was  made.  It  then  stated  that  the  East  India 
Company,  before,  in,  and  since  the  year  1800,  had 
been,  md  then  were,  in  possession  of  certain 
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messuages  in  the  said  parish^  and  prayed  for  an  ac«  Dee.i4,i8]f. 
count,  and  payment  after  the  rate  mentioned  in  the  "*— v— ^ 

.  1    m  TITHlSm 

act  and  decree*  lovdov. 

The  answejr  stated  that  no  rent  was  reserved  for  Amwer. 
the  buildings  and  premises  in  their  occupation^  but 
that  rent  had  been  paid  for  some  other*  buildings 
which  formerly  stood  on  part  of  the  ground  on 
which  the  buildings  occupied  by  them  had  been 
erected ;  that  they  had^  in  a  schedule  annexed  to 
their  answer,  set  forth  an  account  of  the  several 
rents^  as  far  as  they  had  been  enabled  to  ascertain 
them,  to  show  that  less  sums  had  be<;n  accustomed 
,  to  be  paid  than  after  the  rate  mentioned  in  the  act 
and  decree;  and* that  rents  might  have  been  rei^ 
served  for  all  &e  faousen,  &c.,  which  had  before 
stood  on  all  the  other  parts  of  the  ground  on  whidi  > 

the  buildings  now  occupied  by  the  Appellants  were 
at  present  situate,  but  that  diey  neither  knew  nor 
admitted  the  same,   and  left  the  Respondent  t^ 
bring  such  proof  thereof  as  he-could.    The  answer 
tiien  stated  in  detail  such  rents  and  tithes  as  had 
been'  paid  for  the  old  East  India  House,  in  l€dO, 
^  and  for  all  tiie  buildings  subsequently  purchased^  at 
various  times,  that  stood  on  the  site  ik  the  present 
£ast  India  House,  and  premises  in  the  said  parish  ^^ 
occupied  by  the  Appellants,  as  far  as  they  knew  the  than  after  ths 
same.    And  the  Appellants  further  stated,  that,  to  |^^h/!^'und^ 
the  best  of  their  knowledge  and  belief,  less  sums  ^J^^'t*'^* 
than  aflsr  the  rate  aforesaid  bad  been  accustomed  tomed  to  be 
to  be  paid  for  the  houses,  &c.,  which  had  formerly  J^iiJfo^S! 
stood  on  the  site  of  their  present  premises ;  and  they  ly  ttood  on  ths 
submitted  that  they  were  therefore  entitled  to  the  aciubaildl^ 


4m  CASES  IN  THB  HOUSE  OF  LORDS 

Dec.  14,  i8if.  benefit  of  the  provision  in  the  act  in  r^ard  to 
''*"""^^'~-^  customary  payments. 

TITHES  W  .  , 

LovDov.  But  no  specific^  constant,    uniform,   customary 

No  tpecific  in-  payments  were  alleged,  and  none  of  the  payments 
lomarypay-     Stated  Were  Carried  so  far.  bacl^  as  t|ie  date  of  the 


"^^r^^-  act  and  decree. 
thoM  stated  The  cause  came  on  to  be  heard  before  the  Master 
backas37H.8.  .of  ^be  Rolls,  who>  on  the  2 1st  of  July,  1806,  made 
Jnly,  1806.  a  decree  declaring  that  tlie  Respondent  was  entitled 
ingpavmentat  ^^  tithes  after  the  rate  of  2s!  Qd.  in  the  pound  on 
•^'uw  ound  *^^  annual  value  of  the  messuages,  warehouses, 
acoordins  to  &c.,  in  the  pleadiiigs  mentioned ;  and  ordered  a 
miprov    Ta^    reference  to  the  Master  to  ascertain  such  animal 

value,  &c. 
j^ppeal.    .      *    From  this  decree  the  Appellants  appealed,  con- 
tending that,  according  to  Uie  true  construction  of 
/the  Act  37  Henry  8,  cap.  12,  the  Respondent  was 
entitled  only  to  auch  less  sums  than  2s.  Qd.  in  the 
pound  as  had  been  accustomed  to  be  paid ;  or,  at 
least,  that  an.  issue  ought  to  be  directed    to   tiy 
'         the  question  as  to  such  customary  payments :  diat 
where  the  last  rents  of  houses  formerly  standing 
on  the  site  of  the  present  buildings  were  known, 
but  no  customary  payments  proved,  the  tithe  ought 
*  to  be  calculated  according  to  the  last  known  rent, 

and  not  upon  the  improved  value ;  and  that,  where 
no  last  jrents  were  known^  po  tithe  ought  to  be 
|)aid. 

The  Lord  CJmncdlor.    Suppose  sevex^l  houses 
pulled  down>  ^me  of  them  exempt  for  customary 
payments,  others  not,  and  one  house  built  instead ; 
^         )K)w  jfas  that  house  to  pay }    Was  there  any  case  } 


ON  APPEALS  AND  WHITS  OF  ERROR.  46/ 

Mr.  Leach  believed  the  point  had  occurred  in  a  Oeqru^isis. 
late  case  at  the  Rolls^  (not  reported,)  Bramston  v.  ^— v— ^^ 
Flabber.    An  issue  was  directed  to  try  whether^  lokoox*. 
under  these  circumstances,  any  customary  payments 
could  be  sustained  as  to  the  new  house,  and  the  ver- 
dict was  against  the  customary  payments. 

(N.  B.  It  afterwards  came  out  |hat  the  point  had 
not  been  there  decided^  as  it  appeared  at  the  trial 
that  the  new  house  had  actually  paid  at  the  rate  of 
2^.  Qd.  in  the  pound  on  the  value.)  ^ 

Lord  Eldon,  (Chancellor,)  after  a 'review  of  the  March  2^ 
^  enactments  in  the  atatute,  and  of  the  cases  decided  judgjncnu 
under  it,  stated  it  to  be  his  opinion,  that  where  no 
rent  was  shown  the  payment  must  be  according  to 
the  value ;  and  as  to  the  pleadings,  it  was  not  suffi- 
cient to  say  that  less  sums  than  29.  Qd.  in  the  pound 
had  been  accustomed  to  be  paid,  but  it  was  ne- 
cessary to  allege  what  those  payments  were,  with- 
out throwing  the  burthen  of  proof  on  the  clergy- 
man :  and  if  that  was  the  case  in  regard  to  a  single 
house,  it  was  so  much  the  more  so  in  regard  to  this 
mass  of  houses.  He  was  of  opinion,  upon  the 
pleadings  alone,  that  the  judgment  of  the  Court 
below  was  correct.  {Vide  13  Ves.  9,  and  cases  there 
cited.) 

Decree  of  Court  below  affirmed. 

Agent  for  Appellants,    Smith. 
Agent  for  Respondent,  Tilson. 


iO»  CASES  IN  THE  HOUSE  OF  LORDS. 

Mtfth  ffl»  Two  Other  appeals,  one  from  the  Court  of  Ex« 

v^^^        J  chequer,  (East  India  Company  v.  fVightwicky)  the 

TiTtfMiv      Other  from,  the  Court  of  Chancery,  {East  India 

honov.        Company  d.  JohneSj)   respecting  certain  premises 

belonging  to  the  Company  in  the  parishes  of  St. 

Botolph,   Aldgate,    and   AUhallows,  Barking,   in 

which  similar  judgments  had  been  given  in  the 

Courts  below,  were  heard  at  the  same  time^  and 

iife  decrees  likewise  affirmed. 
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A. 

ADMimSTRATION. 

A  wiboWy  entitled  to  &  Church 
leiMy  as  administratrix  of  her  de* 
ceised  husband's  property  for  the 
benefit  of  her  children,  grants  a 
sab-lease,  at  a  fixed  rent,  with  co- 
Tenant  for  perpetual  renewal  under 
a  penalty  of  701.  The  option  to 
pay  the  penrity  h^re  to  be  taken 
as  of  the  essence  of  the  contract ; 
and  Lord  Redesdale  appeared  to 
think  that,  by  a  contract  so  grossly 
hnprovident,  she  could  not  have 
bound  her  children  even  to  the  pay- 
ment of  the  penalty.  {Maegrajie 
t.  ArchdoU,  (Irish,)  107, 110.) 

AGENT. 

AoBifT  ibr  Bank  of  Scotland,  also 
carrying  on  the  business  of  a 
banker  on'  his  own  account,  takes 
kk  money  afid  gives  an  unstamped 
teoei^t,  not  pdrporthig  oh  the  ftce 
of  it  to  be  the  security  of  the  Bank 
of  Scoilaiid.  Held  that  the  Bank 
«)f  Scotknd  was  not  bound  by  this 
receipt.  {Bank ^  Scotland  v.  Wa$' 
sim»  (Scotch,)  40.) 


If  a  horse-dealer  sends  his  servant  t> 
market  with  a  horse,  and  dniros 
him  n0t  to  warrant,  and  yet  the 
servant  does  warrant,  the  master 
is  bound;  but  if  another  pemon 
(not  a  hofse-dealer)  employs,  a 
servant  or  agent  to  sell  his  horse, 
and  desires  hhn  noi  to  wamntt 
but  the  servant  or  agent  dom  war* 
rant,  the  master  is  nel  bound. 
(ib.45.)  * 

Nothing  in  bank  agency  to  take  it 
oat  of  the  general  rule  that  the 
agent  cannot  bind  his  prineipal 
beyond  the  limits  of  his  authority. 
(t».49.) 

If  a  principal,  suspectmgthe  fidsiity 
of  his  agent,  requires  security  in  a 
way  which  holds  him  (the  agent) 
out  as  a  trust-worthy  person,  the 
surety  not  bound.  ( Smilth  v.  Bank 
of  Scotland,  (Scotch,)  292.) 

Surety  for  an  agent  has  a  ri^ht  to  ex« 
pect  from  the  principal  that  he 
shaH  not  trust  the  agent  beyond 
the  ordinary  bounds  of  prudence. 
(i».S96,9B7.) 

ANNUITY. 
{Vide  EftE0K*-4iKiuxRT,) 
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ASSK3NATI0N. 

A  LATEVT  equity  or  trust  cannot 
prevail  against  an  intjmatefl  as- 
signation. {Red/earn  v.  Ferrier^ 
(Scotch,)  150,  60,  61.)  (Vide 
Trust.) 

AUCTION. 

EsTAT^  set  up  to.  sale  by  public 

•  auction,  and  the  upset  price  stated, 
but  no  bidders/  The  agent  who 
acted  as  auctioneer  gives  notice  to 

•  the  meeting  that  he  will  be  ready 
ta  treat  for  a  sale  by  private  bar- 

.    gain.    Soon  afUr  he  is  called  into 

•  a  private  room  by  some  of  those 
who  attended  the  public  meeting, 
and  they  give  him  offers  in  writing; 
be  agreeing  that  the  highest  ofler 

•  above  the  upset  price  shall  be 
preferred,  and  it  is  preferred. 
Held,  that  this  was  a  sale  at  auc* 
tion,  under  the  Acts  17  Geo.  S, 
cap.  50;  and  19  Geo.  S,  cap. 
56.  {Walker  v.  Advocate-General^ 
(Scotch,)  111.)      ' 

Doubtful  whether  the  stating  of  an 
upset  price  at  a  meeting  collected 
in  the  usual  manner  for  a  sale  by 
auction  is  not  such  a  buying  by 
the  vendor  as  to  render  such  ven- 
dor liable  for  the  duties  subject  to 
the  provisions  of  tlie  Acts,  (26. 
115,  116,)  notwithstanding  the 
authority  of  the  case  of  CrtLSo  v. 
Crisp,  3  East.  337. 

Query,  Whether  a  contract  with  se- 
veral persons,  witb^  an    engage- 


neat  to  accept  the  highest  ofbr^ 
which  is  accepted  accordingly,  is 
not,  for  the  purposes  of  the  Auc- 
tion Acts,  a  sale  at  aiction  I  (tf* 
116.) 

AWARD. 

Bill  by  wife  (suing  by  her  next 
friend)  against  her  husband,  and 
cross  bill  by  husband  against  wife^ 
Matters  in  dispute  submitted  to 
arbitrators  by  consent  of  both 
parties,  and  award  made.  Not  a 
good  objection  to  this  award  that 
no  regular  separation  had  taken 
place  between  husband  and  wife, 
and  that  wife's  next  friend  was  not 
a  party  to  the  submission.  {Bate' 
man  v.  Countess  of  Ross,  (Irish,) 
235,  244.) 

An  award  made  a  rule  of  Court. 
Application  to  the  Court  {dare 
Chancellor)  to  set  aside  thii:  award; 
but  Court,  without  setting  aside 
the  award,  makes  an  order  partly 
doing  away  the  effects  of  it.  (t^. 
240.)— Query,  Whether  the  regu- 
lar course  would  not  have  been  to 
set  aside  the  award,  to  preserve 
consistency  in  the  Court's  pro- 
ceedings i 

Award  made  in  regard  to  matters  in 
dispute  in  Chancery  between  hus- 
band and  wife,  pending  a  suit  in 
Ecclesiastical  Court  for  a  divorce. 
The  award  assumed  that  there 
must  be  a  separation,  and  pro- 
.  yided  accordingly.  Objected  to 
this  awardi  that  it  assumed  tha 
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jurifdictiottof  Ecdeiiastical  Court, 
and  went  beyond  the  submission 
in  awarding  a  separation.  Judicial 
answer  to  this,  that  the  award  did 
not  adjudge  a  separation,  but  only 
proceeded  upon  the  assumption 
that  there  must  be  a  separation. 
{Bateman  v.  Cauntesi  of  Ross, 
(Irish,)  2^.) 


B. 

BANK, 

An  agent  for  the  Bank  of  Scotland, 
also  carrying  on  the  business  of  a 
banker  on  his  own  private  ac- 
count, takes  in  money,  and  gives 
an  unstamped  receipt,  dated 
"  Bank-Office,  Brechin,"  and 
signed  «<  Smith  and  Sons."  The 
agent  became  insolvent,  and  a 
question  arose,  Whether  this  re- 
ceipt of  the  agent  was  a  secunty 
binding  on  the  Bank  of  Scotland  ? 
Held  that  it  was  not.  {Governor 
and  Company  of  Bank  of  Scotland 
«u  JVatson^  (Scotch,)  4a) 

.  BOND. 

Action  of  reduction  of  a  bond  of 
caution  on  two  grounds ;  1st,  That 
it  was  not  executed  with  statutory 
solemnities,  though  perfect  on 
face  of  it.  2d,  That  it  was  ob- 
tained by  fraud,  or  undue  con- 
cealment of  circumstances.  Court 
«f  Session  gives  no  opinion  (or,  at 


least,  none  that  appeared)  upoa 
the  first  point ;  and  as  to  the  se- 
cond, refuses  to  allow  a  proof  of 
the  circumstances  offered  in  eW- 
dence  to  support  it.  Cause  re- 
mitted, with  directions  to  deter- 
mine the  first  point ;  and  if  bond 
not  impeachable  on  that  ground, 
then  to  allow  proof  as  to  the  al- 
leged fraud.  {Smith  v.  Bank  of 
Scotland,  (Scotch,)  272.) 
Suspension  against  a  charge  upon  a 
bond  of  cautionry,  on  the  ground 
that  it  had  been  obtained  by  un« 
due  concealment  and  misrepre- 
sentation generally;  but  no  per^ 
sonal  influence  toed  by  parly  in 
'  n/iose  favour  the  bond  wu  exeaUed 
to  ELICIT  the  bond  in  questuntf 
and  therefore  the  reasons  of  sus- 
pension repelied.  ( Webster  v.Qkrii^ 
tie,  (Scotch,)  247,  248.) 


c. 

CONSIDERATION.   . 
{Vide  Inquiry.) 

COPY. 

Copy  of  entries  in  Custom-House 
Books  admitted  as  evidence.  (404.) 
{Vide  EviDXNCir.) 

COSTS. 
Thovoh   no  appeal  allowed  oik  a 
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In  an  attempt  to  prove  the  insanity 
of  an  individual,  evidence  offered 
of  some  of  his  relations  being  in* 
sane,  in  order  to  prove  an  heredi- 
tary constitutional  tendency  to  in- 
sanity* This  evidence  rejected. 
(M^Adant  v.  Walker^  (Scotch,) 
148—161.)     {Vide  Imsanitt.) 

Since  marriage  may  be  constituted 
by  a  mere  verbal  declaration  in 
the  presence  of  witnesses,  such  a 
marriage  must  be  praoable  by  pa- 
rote  testimony,  {ib.  185.) 

Sentence  of  Ecclesiastical  Court  ad- 
missible, though  not  conclusive 
evidence  in  a  Chancery  suit, 
(Bateman  v.  Countess  cf  Ross, 
(Irish,)  244,  245.) 

EXCISE  (DUTY.) 

PiSTiLLER  contracts  for  sale  of  spi- 
rits at  a  certain  price,  to  be  paid 
for  l^  bills  at  three  months  from 
the  time  of  delivery.  Purchaser 
gives  no  opportunity  for  deliveiy 
till  after  an  additional  duty  is  im- 
posed on  spirits  by  Act  43  Geo.  3, 
.cap.  81.  The  distiller  entitled  to 
charge  the  additional  duty,  as  no 
specific  part  of  his  stock  could  be 
.  pointed  out  as  the  property  of  the 
purchaser  till  the  delivery.  (  Haig 
V,  Napier^  (Scotch,)  255.) 


F. 

FEU. 
EsTATB  held  feUf  with  clause  of 


pre-emption  in  favour  of  tihe  supe- 
rior upon  paying  to  the  feuar  the 
sum  originally  paid  by  the  feuar  to 
the  superior  for  the  estate:  or,  if 
the  feuar  should  sell  without  ' 
making  the  first  o&r  to  the  supe- 
rior, then  the  feu  right,  or  any 
deed  granted  by  the  feuar,  to  be 
null  and  void.  The  feuar  sells 
without  making  such  offer,  and 
with  the  usual  warranty.  The 
sale  sustained,  upon  the  purchaser 
agreeing  to  reKn^iish  all  claim 
upon  the  warranty,  in  case  the  su- 
perior attempted  to  give  effect  to 
the  clause  of  pre-emption.  (8cat^ 
land  V.  Mercer^  (Scotch,)  229, 
232.) 

FRAUD. 

.Certain  mortgaged  estates  sold  to 
pay  off  mortgage  debts  under  a 
decree  of  Court,  fraudulently  ob- 
tained, by  collusion  between  the 
tenant  for  life  a^d  others,  to  the 
prejudice  of  the  remainder-men  in 
tail.  Part  of  the  estates  purchased 
by  one  cognizant  of  die  fraud, 
and  part  by  one  admitted  not  to 
haye  been  so  cognizant,  but,  at 
tlie  same  time,  having  an  opportu- 
nity of  obtaining  a  knowledge  of 
the  fraud,  .and  consequent  defect 
in  the  title,  by  an  examination  of 
the  proceedings  in  the  cause  under 
the  decree  in  which  the  estatet 
were  sold.  The  bill  of  foreclo- 
sure in  1733,  and  none  of  those 
entitled  in  remainder  (though  some 
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were  in  esse  who  came  under  that 
description)  made  parties.  Sale 
in  1746.  Bin  by  a  remainder-man 
in  tail,  in  1796,  (three  months  after 
his  title  accruedy)  for  setting  aside 
the  sale,  and  Ibr  a  reconveyance 
•f  the  estates.  The  biN  dismimed 
by  Lord  Ciare  m  ISOl.  Appeal 
against  to  much  of  the  decree  as 
fdited  to  those  daimwig  under  die 
porcfaaser  with  kaowledge  of  the 
fnadf  and  the  decree  so  fiur  re- 
Yersod;  Lori  Redepiale  stating  it 
to  be  very  doubtful  whether  the 
decree  would  not  also  hare  been 
reversed  as  to  the  purchase  made 
by  one  net  cognizaat  of  the  fraud, 
but  who  might  have  acquired  a 
fcnowledge  of  it  by  an  examination 
of  the  proceedings  in  the  cause 
which  led  to  the  sale  of  the  estates. 
(Got€  o.  SUcpookt  (Irish,)  18.) 


o. 

GRANT. 

Cbown  grant,  in  16S1,  of  aoil  be- 
tween high  and  low  water  marks 
along  coast  of  comity  of  South- 
ampton; and  persons  daiming  un- 
der it  erect  idiarf,  dock,  Ac.  bo- 
tween  high  and^  low  water  marks 
m  Portsmouth  Harbour  in  1784. 
Decided  that  no  good  title  made 
onder  the  grant  to  this  particular 

.  spot;  the  Crown  hating  been  in 
possession   for  about   150  years 


from  date  of  grant,  which  pre- 
sumed against  its  own  grant,. and 
no  sufficient  adverse  possesiioti  on 
part  of  the  claimants.  {Parmeier 
V.  Attorriey'General,  (Englidi,) 
S16— 928.) 


I. 

INQUIRY. 

In  a  case  of  competition  between 
creditors,  inquify  properly  ordered 
as  to  the  consideration  of  two  an- 
nuities alleged  to  have  been  volun- 
tary, or  pro  turpi  catuB;  as,  when 
the  objection  was  made,  the  assets 
could  not  be  distributed  without 
such  inquiry,  there  not  b^ng  suffi- 
cient to  sattsfy  all  claims.  {Hunt 
V.  MamiueU,  (Irish,)  211,  222.) 

INSANITY. 

In  the  course  of  an  attempt  to  prove 
insani^,  ovidence  otextA  of  the 
insanity  of  certain  relations,  in 
order  to  riiow  an  hereditary  ten- 
dency to  that  malady;  bi|t  this 
evidence  nrjected  by  the  Scot- 
tish Courts.  (M*Adam  v.  fVelker^ 
(Scotch,)  148, 161.) 

Will,  made  by  a  lutuOk  during  his 
'  coilSnement  in  a  mad-house,  esta- 
blished as  being  made  during  a 
lueid  interval,  {ib.  178.) 

Insanity  not  inferred  by  law  from  the 
mere  act  of  suicide.  (ti.l87.) 


veil.  I. 
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INSURANCE. 

tKSURANCE  upon  a  vessel  for  a  fo- 
reign  voyage.  The  vessel  had 
been  lengthened,  but  the  new 
parts  were  not  fastened  witli  hang- 
ing knees.  Held  that  she  was  not, 
at  commencement  of  the  risk,  sea- 
worthy for  a  foreign  voyage,  {ff^att 
V.  Morris,  (Scotch,)  32.) 

Insurance  on  a  vessel  engaged  in  the 
African  wood  and  ivory  trade, 
without  stating  to  the  underwriters 
the  fact  of  her  intended  mytual,  or 
.combined  trading  with  another 
ship  on  the  African  coast*    This 

.  mutual  trading  proved  to  have  oc- 
casionally prevailed  in  such  African 
voyages,  but  the  usage  not  so  ge- 
neral, or  well  known,  as  to  render 

*  it  unnecessary  to  communicate  the 
fact  expressly  to  the  underwriters, 
and  the  omission  to  do  so  held  to 
be  fatal  to  the  policies,  on  the 
ground  that  this  mutual  trading 
varied  the  risk,  and  altered  the  na- 
ture of  the  voyage.  {Tennani  v. 
Henderson,  (Scotch,)  334.) 

Insurance  on  the  '*  Midsummer  Bios- 

.  *^  som,**  an  old  ship,  '<  at  and 
**  from  Honduras  to  London." 
Ship  sails  on  her  voyage,  and,  a 
few  days  after,  mthoajt  Adequate 
cause  arising  after  the  period  of  her 
sailings   becomes  so   leaky  ^   to 

.  compel  the  Master  to  ret^rA  to 
Honduras.  The  ship,  when  re- 
turning, strikes  on  a  reef  of  rocks, 
and  is  lost.  Held  that  she  was  not 
sea-worthy  at  the  commencement 


of  the  risk.    {WiOstm  ^.   Oart, 

(Scotch^  sse.) 

A  clear  and .  estaUisbed  principle 
that,  if  a  ship  is  8e»-worthy  at  the 
commencement  of  the  liak,  though 
she  becomes  otherwise  in  one  hour 
from  that  time,  the  warranty  ia 
complied  with,  and  the  under- 
writer liable,  (ti.  S4^) 

When  the  inability  of  a  ship  to  per- 
form the  voyage  insured  appean 
in  a  short  time  from  the  period  of 
setting  sail,  the  presumption  is, 
that  the  inability  arose  from  causes 
existing  previous  to  the  commence- 
ment of  the  voyage,  and  that  she 
was  not  then  sea-worthy.  (»6.  S44 
—348.) 

Insurance  on  a  slave-ship  and  cargo 
^*  at  and  from  Liverpool  to  the 
**  coast  of  Africa,  &c.,  and  from 
'<  thence  to  the  West  Indies  and 
<'  America."  Immediately  on  her 
arrival  on  the  coast,  the  crew  mu- 
tiny, and,  while  the  master  is 
ashore,  take  possession  of  the  ship, 
and  set  sail  for  an  enemy's  port : 
but  boatswain,  to  whom  the  ma- 
nagement of  the  ship  is  confided, 
steers  for  Barbadoes,  where  the 
ring- leaders  are  seized,  and  some 
of  them  executed.  Part  of  the 
•stores  and  outward  ca^o  had  been 
.embezzled  by  the  crew,  and  the 
remainder  was  sold  by  the  Govern- 

.  roent  Agent  at  Barbadoes,  for  be* 
nefit  of  all  concerned.  Held  that, 
under  these  circumstances  of  utter 
dilapidation  and  loss  of  the  voyagey 
the  assured  were  entitled  to  aban- 
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vIoTiy  and  recover  as  for  a  total 
loss.    {Br&wn  v.  SmUh,  (Scotch,) 

JURY, 

Trial  by.  Disadvantage  under  which 
Scotland  labours  from  not  having 
this  mode  of  trial  in  civil  cases. 
{Hall V.Ross,  (Scotch,)  210.) 

Cause  (Scottish)  depending  ten  years 
upon  a  question  which  English 
Jury  would  have  set  at  rest  in  half 
an  hour.  (260.) 


L. 

LEASE. 

{Vide  Administbation.) 

Where  a  material  word  appears  to 
have  been  left  out  of  a  lease  by 
mistake,  and  other  words  cannot 
have  their  proper  effect  unless  it 
be  introduced,  the  lease  must  be 
construed  as  if  that  word  were  In* 
serted,  though  the  particular  pas- 
sage where  it  ought  to  stand  con- 
veys a  sufficiently  distinct  meaning 
without    it.     {Wight  v.  Dickson, 
(Scotch,)  141,  147.) 
Leases,  with  covenant  for  perpetual 
renewd,  originated  in  Ireland  in 
place  of  fee  farm:  (109.) 

LIFE.RENT. 
Lands,  by  a  tastamentary  disposi- 


tion, or  settlement,  given  to  one 
"  in  life-rent  /or  his  life-rent  use 
"  allenarly,  and  to  the  heirs  of  h» 
«  body.'*  He  has  only  a  life-rent 
interest,  and  not  the  fee,  and  can- 
not sell  the  lands,  noi:  burthen 
them  beyond  the  period  of  his 
own  life.  {Thomson  v.  Thomson, 
(Scotch,)  417.) 


M. 


MANSE. 

A  DECLARATioK  by  the  presbytery 
that  a  manse  is,  for  the  tirte,  suffi- 
cient, or  that  repairs  of  a  manse 
are  sufficiently  executed,  ts  not 
enough  to  exempt  the  heritors 
from  the  burthen  of  future  ordinary 

repairs. For  this  purpose,  the 

martse  must  be  rebuilt,   or   tho- 
roughly repaired,  and  then  the  he- 
ritors are  entitled  to  call  upon  the 
presbytery  to  declare  the  manse 
Jree,  in  this  sense,    that  the  he-' 
ritors  are  liable  for  no  further  or- 
dinary repairs  during  that  particu- 
lar incumbency.  {Duke  of  Hamil^ 
ton  V.  Scott,  (Scotch,)  893.) 
Meaning  of  the  legislature  in  Act  of 
1663,  cap.  21,  was,  that  manses 
should  be  upholden  by  the  incum- 
bents when  then  once  built  or  re- 
paired. But  it  had  been  differently 
construed,  and  construction  now 
the  law.  (ii.402.) 
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MARRIAGE. 

Marriaok,  at  Gibraltar,  of  a  Scotcbr 
man  (in  the  army)  to  an  English- 
woman. While  retired  on  half* 
pay,  he  reaidea  with  his  family  at 
Durham,  for  the  purpose  (as  was 
stated)  of  the  education  of  his 
children.  He  is  again  employed 
in  the  military  service,  but  his  far 
mily  remains  at  Durham,  where  it 
continues  about  ten  years.  Eng- 
lish deed  of  separation  then  exe- 
cuted by  husband  and  wife,  by 
which  he  permits  her  to  choose 
her  own  residence,  and  she  resides 
in  England,  but  occasionally  visits 
Scotland.  Two  suits  by  the  hus- 
band, in  the  Scotch  Ecclesiastical 
Court,  for  a  divorce;  one  laying 
the  acts  of  adultery  in  England, 
the  other  laying  them  in  Scotland. 
The  Scotch  Courts  sustain  the  ju- 
risdiction on  the  grgand  that  the 
husband '  had  a  domicil  in  Scot- 
land, and  thnt  the  domicil  of  the 
husband  drew  -to  it  that  of  the 
wife.  Doubts  expressed  in  the 
House  of  Lords  as  to  the  sound- 
ness of  this  decision  of  the  Scotch 
Courts ;  the  husband,  though  ori- 
ginally a  domiciled  Scotchman^ 
having  subsequently  acquired  a 
domicil  in  England ;  the  marriage, 
too,  being  an  English  one,  as 
having  been  contracted  within  the 
pale  of  the  English  law ;  and  an 
English  mwriage  being  indissolu- 
ble except  by  Act  of  Parliament. 
The  pause  remitted  ibr  revieir  on 


the  whole  matter.  (Towy  v.  Lmd- 
iag,  (Scotchi)  117, 1S8.) 

A  man  keeps  a  woman  in  his  h^uae 
as  his  mistress  for  several  years; 
always,  as  appears  from,  various 
circumstances,  contemplating  the 
probability  of  this  eonne&ioil  end- 
ing in  marriage.  He  calls  his  aer- 
vanta  together  on  a  certab  day  to 
witness  his  BMurriage ;  and^  in  their 
{Nresence,  desires  her  Co  rise  ami 
gite  htm  her  hand,  which  she  doea. 
He  then  declares  that  she  la  his 
wife,  and  that  his  children  by  her 
are  legitimate.  She  courtsiea,  in 
token  of  assent^  hot  says  nothing. 
(This,  by  the  law  of  Scotland,  con- 
stitutes per  se  a  complete  mar- 
riage, without  further  ceremony. 
{M'Adam  v,  Watter^  (Scotch,) 
148.) 

The  canon  law  the  basis  of  the  mar- 
riage law  al)  ever  Eteope.  Mark- 
ed distioctioti  in  the  etinen  kw  be* 
tween  promise  e/tfyii^aro  and  con- 
trad  deprmsefUii  {Ufi  181.)  The 
latter  is  itself  ma^iage,  ifodepend« 
ant  of  subseqiitet  copvifL  {ih. 
182.) 

Marri^e  settlement.  A  settlement 
made  on  the  fmitb  of  a  decision  of 
the  Couf t  below  is  still  a  tnunac- 
tion  pendente  Ute^  and  sdbject  to 
all  the  legal  and  eqvilable  conae- 
quenees  of  an  vpftA.  {Gere  r« 
Stacpook;  (Irish,)  18,  31.) 

MORTGAGE. 
(Fst&FiiAVJK) 
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PENALTY. 

Contract,  with  a  penalty  in  case 
of  failure  specifically  to  perform. 
Equity  will  consider  the  option  to 
pay  the  penalty  as  of  the  essence 
.  of  the  contract,  where  tlie  con- 
tract would  otherwise  be  grossly 
uoreaaonable.  {Magrane  v,  Arch^ 
bold,  (IriiliO  109,110.) 

PLANTATIONS. 

Contract  by  the  owner  of  a  ship 
with  the  freighter,  that  the  vessel 
shall  proceed  from  the  Thames  to 
Martinique,  there  to  take  in  a  car- 
go of  sugars,  rum,  and  other  West 
India  produce,  and  proceed  with 
tlie  same  direct  to  Malta.  This 
contract  illegal  under  the  Naviga- 
tion Act  of  12  Car.  2,  cap.  18,  and 
48  Geo.  S,  cap.  69 ;  and  not  help- 
ed by  the  Malta  Act,  41  Geo.  3, 
cap.  103.  {Rubichon  v.  Humble, 
(English,)  191.) 

Malta  not  properly  a  plantation,  (ti. 
197,  200.) 

PLEADING. 
( Vide  Way.) 

PRACTICE. 

In  a  question  of  insurance,  tiie  un- 
derwriters refused  to  settle  •  the 
loss,  and,  in"  a  co&deseendirocc 
flvdered  by  the   Lord  Ordinary, 


ofifered  to  prove  that  the  ship  dealt 
in  slftves,  contrary  to  the  repre- 
sentations of  the  assured.^  The 
parties  having  gone  to  proof  on 
tliis,  the  dealing  in  slaves  was  dis- 
proved ;  but  a  new  material  fact  was 
discovered,  and  instead  of  bringing 
this  before  the  Lord  Ordinary,  the 
underwriters  carried  the  cause  be- 
fore the  whole  Court,  which,  not- 
withstanding the  new  fact,  decided 
against  the  underwriters.  Upon 
appeal  to  the  House  of  Lords,  the 
Chancellor  refused  to  permit  the 
cause  to  be  argued  upon  this  new 
ground,  thinking  that  the  Court  of 
Session  had  decided  merely  on  the 
ground  of  the  dealing  in  slaves,  as 
not  considering  themselves  at  li- 
berty to  take  notice  of  the  new 
ground,  as  it  had  not  been  brought 
before  the  Lord  Ordinary  in  the 
first  instance ;  and,  if  "the  Court  of 
Session  coulpl  not  notice  the  new 
ground,  the  House  of  Lords  could 
not.  Certificates  were  given  in  to 
show  that  the  Court  of  Session 
might,  in  conformity  with  their 
practice,  have  noticed  the  new 
ground  in  the  cause;  but  the 
Chancellor  not  being  satisfied,  the 
cause  was  remitted  fqr  review  upon 
the  point  of  practice,  on  which,  \tk 
this  instance,  the  whole  depended. 
(  Tennant  v,  Henderson,  (Scotch,) 
324.) 

PURCHASER, 
Vert  doubtful  whether  e  purchaser 
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for  valuable  contideration  under  a 
decree  of  Cou^rt  fraudulently  ob- 
tainedy  though  ignorant  of  the 
Jraudf  can  protect  himself,  when 
ihejraud  Appears  on  the  face  of  the 
proceedings  upon  which  the  decree 
is  founded^  {Gore  v.  Stacpoole, 
(Irish,)  18,  SO.) 


R. 

RECONCILIATION.   - 

The  general  doctrine  held  to  be  clear, 
(notwithstanding  the  doubts  that 
might  be  supposed  to  hang  over  it 
from  some  of  the  Reports,)  that  a 
reconciliation  of  married  persons, 
afler  a  separation  decreed,  entirely 
does  away  the  effect  of  the  decree 
of  separation.  {Bateman  v.  Coun' 
iess  ofRosSf  (Irish,)  245.) 

The  mere  circumstance  of  husband 
and  wife  living  under  the  same 
roof  afler  a  separation  is  not  of  it- 
self proof  of. reconciliation,  if  it 
appears  that  they  live  in  a  state  of 
^'mosity.  {ib.  245.) 

RELIGION. 

B,EijGjov9  opinions.  Courts  o(  Jus- 
tice cannot  take  notice  of  religious 
opinions,  with  a  view  to  decide 
whether  they  are  right  or  wrong ; 
but  they  may  notice  them  as  facts, 
with  a  view  to  decide  the  owner- 


ship of  property,    {CraigdalUe 
Aikman,  (Scotch,)  1,  16.) 


SECEDERS  (SCOTTISH.) 

At  the  time  of  the  secession  from 
the  Church  of  Scotland,  a  cbapd 
was  provided  by  and  for  certain 
persons  adopting  the  then  seces- 
sion principles,   and  on  that  ac- 
count adhering  to  the  secession 
judicatory.    There  was  no  special 
contract  of  adherence,  but  the  ju- 
dicatory continued  to  regulate  and 
direct  the  use  of  the  chapel  tOl 
1795,  when  that  judicatory  altered 
its  principles  to  a  certain  extent. 
Some  of  the  persons  attending  the 
chapel  in  question  adopted  the  al- 
teration, and  adhered  to  the  judi- 
catory ;  the  rest  retained  the  ori- 
ginal principles  of  the  secession, 
and  disclaimed  the  authority  of  the 
judicatory.     The  question    arose. 
To  which  party  the  chapel  belong- 
ed?    Court  of  Session  decides  in 
favour  of  those  adhering  to  the  ju- 
dicatory ;  but  doubts  being  enter- 
tained by  Lord  Eldon  as  to  the 
soundness    of  this    decision,  the 
cause  remitted  fqr  review.  {Craig- 
dallie  v.  Aikman^  1.) 
It  was  not  a  rule  of  law  that  a  Se- 
ceder  synod,  or  other  judicatory, 
should  always,  and  under  all  cir-> 
cuoistanoes,  regulate  the  use  pf  a 
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chapel  which  the  congregation 
(being  the  proprietors  of  it)  had 
committed  to  its  management  un- 
der particular  circumstances.  This 
most  be  matter  of  special  contract. 
{Cfalf^daUie  v.  AUanah,  (Scotch,) 
(16,17.) 


T. 

TACK. 

Tack  for  1000  years  M^  by  the 
Court  of  Session  to  be  an  aHena- 
Hon.  (429.) 

TAILZIE, 

Tailzie,  with  prohibition  against 
••  nlienaticn**  and  against  "  letting 
*'  tacks  in  diminution  of  the  true 
**  xvorih  and  rental  may  be  paid  for 
*«  the  Mid  tacks  J*  Tack  of  part  of 
the  lands  for  1000  years,  <<  with 
**  groiudng  timber,  mines,  and  mi' 
•«  neralsi**  at  a  rent  below  that 
which  was  paid  at  the  time  of  the 
expiration  of  the  preceding  tack 
of  the  same  lands.  This  tack  re- 
duced by  the  Court  of  Session  on 
the  ground  that  it  was  an  *^  aliena- 
**  *fo«,"  and  the  judgment  affirm- 
ed by  the  House  of  Lords  on  the 
ground  that  it  was  <<  in  diminu- 
♦*  Hon  of  the  true  xvorth  and  rental,** 
(Turner  v.  Turner,  (Scotch,) 
428.) 


TITLE- 


liHJt  clearest  title  cannot  be  used  by 
persons  cognizant  of  any  fraud  af- 
fecting it.  (30.) 

TITHES. 

Bill  filed  for  tithes  in  London,  after 
the  rate  of  2s.  9d.  in  the  pound, 
under  37  Hen.  8,  in  respect  of 
buildings  belonging  to  the  East 
India  Company.  No  present  rent 
paid  for  these  buildings.  Rents 
and  tithes  paid  at  various  periods 
since  1660  for  some  of  the  houses 
that  formerly  stood  on  the  site  of 
the  present  buildings  set  forth  in 
the  pleadings;  and,  as  to  other 
former  buildings,  no  rents,  nor 
payments  of  tithes,  could  be 
shown.  No  specific  invariable  cus- 
tomary payments  alleged,  and  none 
of  the  stated  payments  carried  up 
to  the  time  of  the  act  and  decree. 
Held  that  2s,  9d.  in  the  pound 
must  be  paid  on  the  improved  value 
of  the  premises.  (East  India  Com" 
panyv.Antrobus,  (English,)  464.) 

TRUST.    TRUSTEES. 

A  LATENT  trust,  or  equity,  cannot 
prevail  against  an  intimated  as- 
signation. {Redfearn  v.  Ferrier, 
(Scotch,)  50,60,61.) 

A  person  claiming  under  a  latent 
equity,  or  trust,  cannot  be  in  a 
better  situation  than  an  assignee 
without  intimation,  (t^.  69.) 
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Wordt  "  tnute§t  tf  inherUance^**  in 
a  willy  held  to  mean  **  tnutees  to 

.  ^  inherit  testator's  estates  ^or  the 
**  execution  of  his  will."  {Trent 
t>.  Trent,  (English,)  102.)  (Vide 
Will.) 

Person  holding  a  lease  as  trustee,  at 
expiration  of  the  term  renews  for 
his  own  benefit*  Held  in  equity 
to  have  renewed  for  benefit  of 
his  cestui  que  trust,  ( Fiizgibbon  v. 
Scanlan,  (Irish,^  261.) 

Trustee  of  a  lease  renewing  for  his 
own  benefit  considered  in  equity 
as  still  holding  for  his  cestui  que 
trust,  eveii  when  clear  that  lessor 
would  not  have  renewed  for  the 
benefit  qf  the  cestui  que  trust,  {ib. 
269.) 

If  testator's  intention  to  give  an  un- 
limited discretionary  power  to  his 
trustees  be  clearly  manifested  on 
face  of  will,  Courts  will  not  control 
'  that  power.  {Cowieif  v.  Hartstonge, 
(Irish,)   378.)    (Vide  Will.) 

In  the  case  of  a  trust,  regulated  by 
contract^  for  persons  uniting  toge- 
ther as  a  religious  society,  the 
English  Courts  would  act  upon  the 
contract.  But  in  the  event  of  a 
schism,  or  division,  not  provided 
for  by  contract,  the  Courts  would 
hardly  execute  the  trust  in  such  a 
way  as  to  produce  a  forfeiture  of 
their  property  in  regard  to  such 

•  of  the  cestui  que  trusts  as  adhered 
to  the  principles  u\K)ii  which  the 
society    vias    originally    formed^ 

*  (Craigdallic  V.  Aikman,  (Scotch,) 
16.) 


w. 


WARRANTY, 


Ir  a  harse-dealer 
to  market  with  a  htMBe*  and  desires 
him  not  to  warrant,  a^  yet  the 
servant  does  warrant,  the  master  ii 
bound :  but  if  another  person  (not 
a  horse-dealer)  employs  his  ser- 
vant, or  an  agent,  to  sell  his  hone, 
and  desires  him  net  to  warrant, 
and  the  servant,  or  a^ent,  do€i 
warrant,  the  master  is  noi  bouuL 
(Bank  of  Scotland  v.  WaUm^  i5.} 
(  Vide  Feu.1 

WAY  (RIGHT  OF,) 

DxcLARATOR  of  immunity  firom  a 
right  of  way  over  a  nobleman's 
park  to  the  sea-side,  as  ftr  as  re- 
garded the  proprietors  and  teoscts 
of  Hillside.  Defender,  proprietor 
of  HiUside,  claims  the  right  of 
way  by  prescription  for  the  pro- 
priotors  of  grounds  and  houses  in 
and  about  a  particular  village. 
Held  that  he  must  prove  the  pre- 
scriptive right  in  himself*  or  his 
predecessors,  in  the  lands  of  Hill- 
side, or  their  tenants ;  and  ako  set 
forth  in  pleading  the  particular  use, 
or  uses,  for  which  the  right  was 
claimed.  (EarlqfMorUhv.Stwtrt^ 
(Scotch,)  91,  96.) 

WILL  (AKD  TESTAMENT.) 
Will,  made  by  a  person  conined  in 
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ft  mfdhouse,  established.    (178.) 
{Vide  Insanity.) 

Testator  haviDg  deidsed  certain  free- 
hold manors,  lands,  collieries,  &c. 
bequeaths  waggon-ways,  rails, 
ataiths,  and  all  implements,  uten- 
sils, and  things^  which,  at  the  time 
ef  his  death,  might  be  used,  or  em- 
ployed, for  the  working  and  ma- 
nagement of  the  collieries,  and 
might  be  deemed  of  the  nature  of 
personal  estate,  to  be  enjoyed  by 
the  persons  respectively  entitled 
under  the  will  to  the  said  manors, 
lands,  collieries,  &c.  Held  that 
coals  resting  at  the  pits  and  staiths, 
debts  due  to  the  collieries,  money 
(the  price  of  coals  sold)  lying  in 
the  Tyne  Bank,  and  other  particu- 
lars enumerated,  did^  not  pass  by 
this  bequest  under  the  .general 
word  things,  (  Stuart  v.  Marquis  of 
Bute,  (English,)  73.) 

Where  there  is  an  anxioua  enumera^ 
tion  of  particulars  in  a  bequest,  the 
presumption  is  that  it  was  not 
intended  to  pass  the  whole,  (t A. 
85.) 

Testator,  by  bis  will,  gives  an  annuity 
to  his  wife,  and  legacies  to  chil- 
dren, knowing  that  his  personal 
estate  was  insufficient  to  answer 
th^e  purposes ;  says  nothing  about 
his  real  estates,  but  appoints  cer- 
tain persons  "  trustees  qf  inherit- 
"  ancejbr  the  execution  of  his  to///." 
Held  that  the  words  meant  the 
same  thing  as  if  testator  had  ap- 
pointed them  **  trustees  to  inherit 
**  his  estates/or  the  execution  of  his 

VOL.  I.  2 


'onU:*  {Trent  Vi  Trentf  (English,) 
102.) 

Rule  of  equity,  that  a  person  taking 
benefits  under  a  will  shall  not  be 
permitted  to  disturbs  the  disposi- 
tions made  by  it.  (249,  254.) 
( Vide  Election.  ) 

Testator,  by  his  will,  devises  and  be- 
queathes certain  real  estates  and 
sums  of  money  to  trustees,  for  the 
uses  of  his  will ;  the  money  to  be 
laid  out  *^  eit/ter  in  the  purchase  of 
**  Umds,or  at  interest,  as  the  trustees 
**  should  think  mostJU  and  proper.** 
Held  that,  notwithstanding  the  un- 
limited discretion   given   to    the 

'  trustees  by  this  particular  passage 
of  the  will,  the  discretionary  power 
must  be  governed  by  the  intention 
of  the  testator,  as  collected  from 
tlie  whole  of  the  will  taken  to* 
gether.  (Cotofey  v.  Hartstonge, 
(Irish,)  361.) 

If  manifest  on  face  of  will  that  testa- 
tor intended  to  give  an  unlimited 
discretionary  power  to  his  trustees. 
Courts  will  not  control  it.  {ib, 
378.) 

Testator  executes  a  trust-deed  of  the 
whole  of  his  property,  heritable 
and  moveable,  and  a  will,  in  the 
English  form,  giving  the  whole  of 
his  property  not  situated  in  Soot- 
land  to  the  trustees  named  in  the 
trust-deed,  for  the  purposes  of  the 
trust.  The  will  proved  in  the 
English  Ecclesiastical  Court.  Tes« 
tator  afterwards  wishing  to  alter 
his  settlement  in  regard  to  the  pert 
sonal  or  moveable  property,  writCf 
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and  signs  two  papars  couched  in 
testamentary  language,  which  he 
called  a  codicil:  one  of  these, 
signed  with  his  name  at  length,  he 
sends  to  his  agent,  tp  have  a  more 
formal  instrument  prepared;  and 
the  other,  less  perfect  than  the 

.  preceding,  and  signed  with  his 
initials,  he  lays  up  in  his  reposi^ 
tories.  Testator  dies  before  the 
formal  instrument  is  prepared;  but 
not  pretended  that  he  was  pre- 
vented by  sudden  death  from 
having  this  more  formal  instru- 
ment prepared  and  executed.  The 
Court  of  Session  decides  that  the 
paper  sent  to  the  agent  was  fit  it^ 
^f  testamentary  ;  but  the  House 
tof  Lords  of  opinion  that  it  could 
only  be  considered  as  instruciions^ 
and  the  judgment  of  Court  below 
therefore  reversed.  {Munro  ©• 
Coutts,  (Scotch,)  437.) 

As  the  will  had  been  proved  in  Eng* 
land,  the  effect  of  the  alleged  co- 
dicil ought  regularly  to  have  been 
first  Cried  in  English  Ecclesiastical 
Court,  [ib.^50.) 

The  above  paper  (called  a  codicil) 
holograph  and  signed ;  but,  if  not 


in  itself  testamantaiy,  thi^  could 
not  alter  its  nature,  {ih.  451) 
The  difierence  as  to  the  resl  mturft 
of  a  paper  couched  in  testamentsTT 
language  {ue.  Whether  it  was  to 
be  understood  as  in  itself  testa- 
mentary, or  only  as  a  ^espex  of  b- 
structions)  might  depend  u{md 
this,  whether  a  man  sat  down  to 
write  the  paper  for  himself,  or 
with  a  view  of  aeodiog  it  to  a  dmb 
of  business,  for  the  purpoMsi 
preparing  a  more  fbcmal  iutrt- 
rnent.  C^.  46S.) 

WORDS- 

Gehskal  word  '^thrngs^*  foUo«^ 
particulars  enumerated,  to  be  con- 
fined to  things  ejuedem  gaff^ 
with  those  previously  mentioMiL 
(73.)  {Videy/iLL.) 

Words  "  trustees  of  inheriUicx^ 
effect  of.  {Vide.  Will-Tbuit) 

WRECK. 

Notion  of  the  inhabitonts  of  th« 
Shetland  Isles  in  regard  to  wreck. 
(Brwe  V,  OgOvif,  (Scotch,)  38) 
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C.  iHildwfai,  Primer, 
Vcw  Brklge-itreet,  London. 


ERRATA. 


Pa^  .  Sy  line  11, /or  bank,  rccd  back. 

43,  - —  17,  for  Newton    ▼.  Thorntdn,  6  T.  R.,   read  Newiom  t.  Thornton, 

6  E.  R.  17. 
—..    47,  _»    1,/br  BUckstone,  readBankton. 

107,  ^-—    1,  (of  the  head-note,)  after  th^  word  inb-leaae,  add^  at  a  fixed  rent. 

-  107, IS,  (of  the  text,)  for  of,  read  for.  ♦ 

109,  —    5,  for  of,  read  for. 

-  115,*  15, /or  divisor,  reoif  vender. 

<—-  191, S  &  4,  (of  the  head-note,)  after  the  wotda  other  West-India  produce,  add 

thete^  and  to  proceed  with  the  same  direct  to  Malta. 

— —  309,  (side-note,)  for  U.  Blackstone,  reai2  H.  Blackstooe. 

F*-^  936;,  line  3,  (of  the  head-note,)  after  the  wordt  witho^it  adeqaatt  cavse,  add  then 
arising  after  the  period  of  her  lettins  sail* 
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